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AUTHOR'S PREFACE

This Documentary Study of the Politicization of UNESCQO has
been prepared at the request of the Special Committee on UNESCO ap-
pointed by the American Academy of Arts and Sciences.

The Special Committee was appointed by Academy President
Harvey Brooks in the spring of 1975 to consider "what action, if any,
the Academy should take with regard to the political misuse of UNESCO
that culminated in the recent actions by the UNESCO General Conference
concerning Israel." The General Conference actions referred to were
the November 1974 decisions that, inter alia, condemned Israel for un-
dertaking archaeological excavations in Jerusalem and for its "persist-
ence in altering the historical features of the City of Jerusalem, "called
for the withholding of UNESCO assistance from Israel until it ended
these practices, and rejected Israel's request to participate in UNESCO
regional activities as a member of the European Region.

At its first meeting in May 1975, the Academy Special Committee
referred to a growing need for "cooperation among nations to foster ed-
ucation, promote scientific development and enhance mutual understand-
ing among peoples of different cultures." It observed that UNESCO can
help in these areas, but that:

UNESCO is neither designed nor able to solve all
kinds of problems and by attempting to solve all prob-
lems it conld fail to scive anv. It camnot fulfill its ob-
jectives unicys i Can be protecied trom-intericrence
arising from the grave political differences among
nations. It cannot effectively deal with problems that
are shared by all the peoples of the world if it is used
by its member states to gain political advantage. This
has been done in the past. It is being done now.

Accordingly, the Special Committee decided that part of its work
would be to "assemble a documentary record relating to the past politi-
cization of UNESCO, " which the Committee considered as potentially
useful "to individual scholars, scientists and cultural leaders in deter-
mining their own attitudes towards cooperation in UNESCO activities."
The documentary record could also "'serve 2s a basis for consideration
of ways in which political actions could be avoided in the future, and

UNESCO's effectiveness in accomplishing its true functions could be
strengthened. "

The present work is in three parts. First, a general introduc-
tion describes the Constitution and structure of UNESCO, and discusses
the framework within which the "politicization' of the organization might

—_ -




be considered. Second, the central part of the work sets out the actions
taken by UNESCO with regard to Israel, attempting in each case to iden-
tify the issues that were raised in the course of their consideration by
the organization, and to describe the development of those issues in rea-
sonably complete detail. Third, the work offers a similar presentation
and analysis of selected UNESCO actions that do not directly involve
Israel, but show some parallels to the actions affecting Israel or other-
wise illuminate the "politicization' of the organization.

The Documentary Study is accompanied by a lengthy Documentary
Record that Tncludes much of the UNESCO documentation relafing to each
TUNESBCTO action considered in the Documentary Study. The Documentary
Record includes the texts of relevant freaties and resolutions, the texts
of reports submitted to the UNESCO Executive Board and General Con-
ference, and excerpts from the summary records or verbatim records
of discussions in UNESCO organs leading to the adoption of the UNESCO
decisions under consideration. The Documentary Record has been repro-
duced separately from the present report, and is available from the
American Academy of Arts and Sciences, 165 Allandale Street, Jamaica
Plain Station, Boston, Massachusetts 02130.

The Documentary Study is limited in three respects.

First, the Documentary Study focuses on actions taken by the
two UNESCO organs responsible Tor setting UNESCO policy and for
adopting and overseeing the implementation of the UNESCO program.
It deals chiefly with the debates, decisions and resolutions of the
UNESCO Exec:tive Board aad (General Tonferesncs, aad)only indirectly
with the implementation of the UNESCO program by the Secretariat.
The study thus does not deal directly with the performance of the
UNESCO Secretariat, as to which it should be observed that no issue
has been raised in any of the matters dealt with in the study.

Second, the Documentary Study is highly selective. The study
attempts to clarify the record as To UNESCO actions relating to Israel,
and as to some other actions that have been taken by UNESCC, including
actions relating to South Africa, Southern Rhodesia, Portugal and Taiwan.
The study does not attempt either a complete historical survey of trends
towards politicization in UNESCO or an assessment of the degree of
politicization in UNESCO as compared with other Specialized Agencies
of the United Nations. Most importantly, the study does not attempt to
present the very considerable body of solid evidence that most work of
the UNESCO General Conference and Executive Board continues to be
carried out in a fully responsible fashion squarely within UNESCO compe-
tence in the fields of education, science and culture.

Third, the Documentary Study presents the facts and the issues
as they arose in UNESCO actions alfecting Israel, and in other UNESCO
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actions that either show parallels to the actions affecting Israel or es-
tablish by comparison the context in which such actions were taken.

The study identifies the issues relevant to "politicization' charges and
presents information needed for consideration of such charges, giving
citations to the relevant UNESCO documentation including the material
reproduced in the companion Documentary Record. The Documentary
Study thus does not evaluate UNESCO actions or draw conclusions as to
“The "politicization" of UNESCO. The intent throughout has been to leave
both questions of evaluation and the drawing of conclusions to the judg-
ment of the reader.

Daniel G. Partan

Boston University School of Law
October 1975
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PART I: INTRODUCTION

A, UNESCO Constitution and Structure
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PART I. INTRODUCTION

A. UNESCO CONSTITUTION AND STRUCTURE

UNESCO, the United Nations Educational, Scientific and Cultural Or-
ganization, is an intergovernmeital organization established by a treaty,
called the UNESCO Constitution,™ signed at London in 1945. The UNESCO Con-
stitution defines the purposes and functions of the organization, provides
for its membership and sets cut the structure and functions of the organi-
zation's two main organs, its Executive Board and its General Conference.

The UNESCO Constitution states that the purpose of UNESCO is to:

contribute to peace and security by promoting collab-
oration among the nations through education, science
and culture in order to further universal respect for
justice, for the rule of law and for the human rights
and fundamental freedoms which are affirmed for the
peoples of the world, without distinction of race,

sex, language or religion, by the Charter of the
United Nations.2

The basic purpose thus stated is given particular content through
provisions stating that the organization will take various actions, in-
cluding, for example, the following: (a) by collaborating through mass com-
munications to advance "the mutual knowledge and understanding of peoples";
(b) by giving "fresh impulse to popular education and to the spread of cul-
ture" through collaboration in the development of educational activities;
and (c) by helping to "maintain, increase and diffuse knowledge', including
action to assure ''the conservation and protection of the world's inheritance
of books, works ¢f art apd ménumesnts of history jand,gecience, and recom-
mending to the nations cénceruing the nedessary incemwiisnal conventions'.
The same article of the Constitution also provides as follows:

With a view to preserving the independence, in-
tegrity and fruitful diversity of the cultures and
educational systems of the States members of this
Organization, the Organization is prohibited from
intervening in matters which_are essentially within
their domestic jurisdiction.

UNESCO membership is nearly identical to the membership of the United
Nations, The UNESCO Constitution provides that membership of the United
Nations "shall carry with it the right to membership" of UNESCO; nearly all

L. Constitution of the United Nations Educational, Scientific and Cultural

Organization, London, Nov. 16, 1945; 4 UNTS 275; hereinafter cited: UNESCO
Constitution. The full text of the UNESCO Constitution as amended through
1974 is reproduced in the companion Documentary Record as Doc., I.A.l1. The
citation form just given is used in this study to refer to documents re-

produced in the Documentary Record.

UNESCO Constitution, Art. I, para. 1.

3. UNESCO Constitution, Art, I, paras. 2 and 3.
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United Nations members are members of UNESCO.4 In addition, states that are
not members of the United Nations may be admitted to membership of UNESCO by
two-thirds majority vote of the UN?SCO General Conference upon the recom-
mendation of the Executive Board, One hundred thirty-six states were
members of UNESCO in 1975.

The UNESCO General Conference, which consists of all UNESCO members,
determines "the policies and the main lines of work of the Organization,"
taking its decisions "on programs submitted to it by the Executive Board."®
The UNESCO program adopted by the General Conference is executed by the
UNESCO Secretariat headed by the Director-General. In the period principal-
ly dealt with in this study, two persons served as Director-General: first,
Mr. Rene Maheu of France, who served until MNovember 1974; and, second, Mr.
Amadou-Mahtar M'Bow of Senegal, who took office on Mr. Maheu's retirement
towards the end of the 18th Session of the General Conference in November
1974.

The following particular functions of the General Conference are of
special importance in the UNESCO actions considered in this study:

a. The General Conference shall, when it deems desirable and in
accordance with the regulations to be made by it, summon
international conferences of States on education, the
sciences and humanities or the dissemination of know-
1eAge) 5~ ¥

b. The General Conference shall, in adopting proposals for
submission to the Member States, distinguish between re-
commendations and international conventions submitted for
their approval. In the former case a majority vote shall
suffice: in the latter case a two-thirds majority shall be
requited,| Fach o) chel Member Spates shall)gubwit recom-
mendations or coaventions to its competent authorities
within a period of one year from the close of the session of
the General Conference at which they were adopted.

¢. The General Conference shall receive and consider the reports
submitted periodically by Member States as provided by
Article VITI [which provides for reports "in a manner to
be determined by the General Conference,'" by each Member
State "on its laws, regulations and statistics relating
to educational, scientific and cultural life and insti-
tutions, and on the action taken upon the recommenda;ions
and conventions" adopted by the General Conference.]

UNESCO Constituiton, Art, II, para. 1. South Africa, a member of the
United Nations, was a member of UNESCO, but withdrew from UNESCO in 1955,
and has not resumed UNESCO membership. See Part III.A below.

3. UNESCO Constitution, Art. 11, para. 2. Switzerland is an example of such
a state, having been admitted to membership of UNESCO without being a
member of the United Nations.

6. UNESCO Constitution, Art. IV, paras. 1 and 2.

7- uNESCO Constituiton, Art. IV, paras. 3, 4, and 6, and Art. VIII,




The General Conference consists of delegates appointed by each of
UNESCO's 136 Member States after consultation by each with its UNESCO
National Commission, if one has been established, or, otherwise, after
consultation with national educational, scientific and cultural bodies.®
The General Conference meets in ordinary session every two years, normally
at UNESCO Headquarters in Paris,

The UNESCO Executive Board presently consists of forty members
elected by the General Conference from among the delegates appointed by the
Member States, with the President of the General Conference serving ex
officio in an advisory capacity.” Executive Board members are to include
"persons competent in the arts, the humanities, the sciences, education
and the diffusion if ideas," selected by the General Conference with re-
gard to "the diversity of cultures and a balanced geographical distri-
bution." 10 Executive Board membership has been increased by amendment of
the UNESCO Constitution from the original eighteen members to the present
forty members in several stages: from eighteen to twenty-two in 1954;
from twenty-two to twenty-four in 1956; from twenty-four to thirty in
1962 ; froT thirty to thirty-four in 1968; and from thirty-four to forty
in 1972,1

The UNESCO Constitution originally envisaged that Executive Board
members would be elected and serve in their individual capacities and not
as representatives of their governments. The Constitution, as quoted above,
provided that Board members should include persons competent in UNESCO's
fields of education, science and culture, and that:

The members of the Executive Board shall exercise the
powers delegated to them by the General Conference on
behalf of the Conference as a whole and not as repre-
sentatives of their respective Governments,

In 1954, tue UNESCE Constitution was amendéd to provide for the
election of Executive Board members "from among the delegates appointed
by the Member States," and that each Board member "shall represent the
government of the State of which he is a national." The amended Con-
stitution also provides as follows:

Although the members of the Executive Board are
representative of their respective governments they
shall exercise the powers delegated to them by the
General Conference on behalf of the Conference as

8. UNESCO Constitution, Art. IV, para. 1. Up to five delegates may be

appointed by each Member State.

9. UNESCO Constitution, Art. V, para. 1, as amended,
0. UNESCO Constitution, Art, V, para. 2.
13

See UNESCO Comstitution, Art. V, para. 1, 4 UNTS 275, 284 (original
text); 575 UNTS 270 (1954 amendment); 575 UNTS 276 (1956 amendment ) ;
575 UNTS 280 (1962 amendment); 22 UST 1699 (1968 amendment); and 17 C/Res,
13.1 (1972 amendment). -

12. UNESCO Constitution, Art, V, para. 11 (original text), I UNTE

286.
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a whole.13

Thus, under the amended UNESCO Comstitution, Executive Board members
both represent their governments and take action on behalf of the General
Conference "as a whole." The practice of the Executive Board under these
provisions shows that positions taken by Executive Board members frequently
reflect the views of their governments whether or not the Board is carrying
out a function explicitly delegated to it by the General Conference, 14

There are no "permanent members" of the Executive Board; Board mem-
bers are elected for six year terms and are not immediately eligible for
election to a second term.l> On the expiration of the term of office of a
delegate of a Member State, however, another delegate of the same Member
State may be elected to membership of the Board, with the result that the
major powers, that is, France, the Soviet Union, the United Kingdom and the
United States, have always been represented on the Executive Board.

In 1968 it was decided that Executive Board members would be drawn in
a fixed proportion from five groups of Member States, assigning each UNESCO
Member State to opge of the five groups for purposes of elections to the
Executive Board.l’ The system of electoral groupings contributes to ful-
filling the constitutional requirement that '"the diversity of cultures and
a balanced geographical distribution" be reflected in Executive Board mem-
bership; it makes no change in the requirement that Executive Board members
include "persons competent in the arts, the humanities, the sciences, edu-
cation and the diffusion of ideas,"18

The five electoral groupings as amended through 1974 are as follows:

13. UNESCO General, ShafardnceResolulion 8-CIKesit ,I1.1,2 (1954). The

amendment substicuced Life quoted language iov the provision quoted in
the text at note 12 supra, which became para. 12 of Art, V of the UNESCO
Constitution.

14. See the Executive Board debates discussed in Part II.A below.
15. UNESCO Constitution, Art. V, para, 3, as amended.
16.

when the People's Republic of China replaced the Republic of China
in UNESCO, a delegate of the People's Republic was elected to membership
of the Executive Board.

17. Amendment to Art. V of the UNESCO Constitution, adopted by the 15th

Session of the General Conference, 1968, 22 UST 1699, 1700-01; TIAS
7197. New members are assigned by the General Conference to one of the
five groups for purposes of election to the Executive Board.

18. UNESCO Constitution, Art., V, para. 2.




Groupings of Member States for the Purpose of Elections

to the Executive Board

Group I(27): Ten Seats

Australia

Austria

Belgium

Canada

Cyprus

Denmark

Finland

France

Federal Republic of
Germany

Group II(1l): Four Seats

Albania

Bulgaria

Byelorussian Soviet
Socialist Republic

Czechoslovakia

Group III(24): Seven Seats

Argentina
Barbados
Bolivia
Brazil
Chile
Colombia
Costa Rica
Cuba

Group IV(21): Six Seats

Afghenistan

Bangladesh

Burma

China

Dem. People's Republic
of Korea

India

Group V(50): Thirteen Seats

Algeria

Bahrain

Burundi

Cameroon

Central African Rep.
Chad

Congo

Dahomey

Greece
Iceland
Ireland
Israel
Italy
Luxembourg
Malta
Monaco
Netherlands
New Zealand

German Democratic
Republic

Hungary

Poland

Romania

Dominican Republic
Ecuador

El Salvador
Curatemala

Suyara

Haiti

Honduras

Jamaica

Indonesia

Iran

Khmer Republic
Japan

Republic of Korea
Laos

Malaysia

Egypt
Ethiopia
Gabon
Gambia
Ghana
Guinea

Iraq

Ivory Coast

-5~

Norway

Portugal

Spain

Sweden

Switzerland

Turkey

United Kingdom of
Great Britain and
Northern Ireland

United States
of America

Ukrainian Soviet
Soclalist Republic

Union of Soviet
Socialist Republics

Yugoslavia

Mexico

Nicaragua

Panama

Paraguay

Feru

Trinidad and Tobago
Uruguay

Venezuela

Mongolia

Nepal

Pakistan
Philippines
Singapore

Sri Lanka
Theiland

Rep. of Viet-Nam

Jordan
Kenya
Kuwait
Lebanon
Lesotho
Liberia
Libya
Madagascar
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including UNESCO.24

United Nations policy recommendations thus are not directly binding
on UNESCO either under its Constitution, or under the United Nations
Charter, or under the United Nations -- UNESCO relationship agreement.

Such recommendations are nonetheless normally accepted and followed by
both the UNESCO Executive Board and the General Conference, a practice

that appears to have met with general acceptance by UNESCO Member States.?>
This has especially been true where, as in several of the cases considered
in this study, the policy issue resolved by the United Nations appears

to be a political issue lying outside the UNESCO sphere of competence,

that is, outside the fields of science, education and culture. In such
cases the political judgment of the competent United Nations organ has been
accepteg as determinative of the issue as it relates to the activities of
UNESCO 26

For the purposes of this study, two other aspects of UNESCO's basic
constitutional framework and mode of operation should be stressed.

First, UNESCO's sphere of competence as defined by its Constitution
relates to "education, science and culture." This does not mean that
UNESCO has no role in matters bearing on peace and security, or as to in-
ternational conflict and political controversy generally. To the contrary,
a widely quoted clause of the preamble to the UNESCO Constitution sctates
the basic premise of UNESCO that: "since wars begin in the minds of men, it
is in the minds of men that the defenses of peace must be constructed."

The Constitution defines UNESCO's purpose as contributing to peace and se~-
curity "by promoting collaboration among the nations through education,
science and culture" to further universal respect for ;ustice, for the rule
of law and for human rights and fundamental freedoms .2

Thus, notwiiautuaadiaug the bLreadir and generality of the terms used in
the UNESCO Constitution, its statement of purpose links UNESCO to interna-
tional co-operation in "education, science and culture," and it is against
this statement of the UNESCO sphere of action that specific UNESCO decisions
should be tested to determine whether they properly fall within UNESCO
competence.

UNESCO Constitution provides in Art. II, paras. 4 and 5, for the suspen-
sion and expulsion of UNESCO Members suspended or expelled by the United
Nations. See Parts II.A and II.B below.

24, See, e,g., Part III.A below.

25. As noted in the text at notes 4-5 above, UNESCO membership is nearly
identical to the membership of the United Nations,

26. See Parts II.A and III.A below.

27, UNESCO Constitution, Art. II, para. 1.
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Second, UNESCO acts to achieve its purpose within its sphere of com~
petence through study and recommendation designed to further international
co-operation in education, science and culture. The UNESCO Constitution
gives UNESCO no explicit authority to go beyond study and recommendation to
achieve its ends. Thus, UNESCO may initiate studies of particular edu-
cational, scientific or cultural questions, and UNESCO may gather infor-
mation?® and hold meetings and conferences leading to recommendations and
international conventions on such questions, but UNESCO has no explicit con-
stitutional authority to take binding decisions on educational, scientific

or cultural quaatiogs, or to take coercive action to enforce its decisions
on such questions.z

In this connection it should be noted that regardless of the exact
terminology used, UNESCO resolutions addressed to Member States on educational,
scientific and cultural questions have the status of recommendations. This
means that Executive Board decisions and General Conference resolutions,
which frequently express or imply a view as to the legal obligations of
Member States, do not in themselves create legal obligations for Member States.
In each case the view expressed or implied by the Executive Board or the
General Conference rests on actions or obligations existing apart from the
determination made by the UNESCO Executive Board or General Conference,
Reiteration of such an obligation by UNESCO organs may add strength or clarity
to international standards or obligations; such reiteration will not by it-
self impose legal obligations on UNESCO Member States in matters relating
to education, science or culture.3l UNESCO resolutions also initiate and
govern UNESCO programs through instructions to the Director-General that may

have direct impact on Member States without creating formal legal obliga-
tions.

28, The UNESCO Genzral (onfzieuce 13 exilizitly auvthorized to call upon

Member States to suomit tepuris vn their "laws, reguiations and statis-
tics relating to educational, scientific and cultural life and insti-
tutions,”" and on the action taken upon recommendations and conventions
adopted by the General Conference. UNESCO Constitution, Art. VIII, text

at n.7 supra.

23. See n. 23 supra concerning suspension and expulsion of Member States
that have been suspended or expelled by the United Nations, discussed
in Parts I1.A and II.B below.

30. Executive Board actions are customarily termed '"Decisions of the
Executive Board," while General Conference actions are termed "Resolutions
of the General Conference."

3.

Other types of UNESCO resolutions may create legal obligations for
Member States, however., See, e.g., UNESCO Constitution, Art. VIII, re-
lating to reports by Member States, n. 28 supra; and Art. IX, relating
to the budget of the organization,

32. See, e.g., the instructions to the Director-General contained in the
18th General Conference resolutions discussed in Parts II.A and II.C,
below.
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B. THE "POLITICIZATION" OF UNESCO

The term "politicization" may have different meanings in differemt ¥

contexts. It has been used with respect to UNESCO chiefly in three senses:
first, to refer to UNESCO decisions on matters that are considered by some
to lie essentially outside the domain of "education, science and culture."
Second, the term "politicization" has been used to refer to decisions
reached through a process that some see as not reflecting the high standards
of scholarship that should be expected of the agency bearing principal
responsibility for education, science and culture in the United Nations
system, Finally, the term "political" or "politicization'" has also been
used to reflect a view that specific actions taken by the UNESCO Executive
Board or General Conference were taken to express a partisan political
position rather than as an objective, non-partisan determination on a mat-
ter falling within UNESCO's competence.,

The focus in Part II of this study is on four UNESCO actions affec-
ting Israel that are considered by some to have been "political," or to
reflect the "politicization" of UNESCO in one or more of the three senses
indicated above. Three of these actions were taken by decision of the
General Conference at its 18th Session in November 1974: first, to with-
hold UNESCO assistance from Israel until Israel complies with earlier
General Conference and Executive Board decisions relating to the protection
of cultural property and to archaeological excavations in Jerusalem;
second, to reject Israel's request for admission to the UNESCO European
Regional Group; and, third, to authorize the Director-General to "exercise
full supervision of educational institutions" in territories occupied by
Israel. The fout : - tsz:txtct og)th e Board to include
Israel in the 15%@&@‘5@ at P omgter—governmental
meetings concerning a proposed regional convention on the recognition of
higher education studies and degrees in the European and Arab countries
bordering on the Mediterranean.

With respect to each of the four UNESCO Ceneral Conference and
Executive Board actions it has been charged that the decision was taken to
express political opposition to Israel, rather than as an objective deter-
mination on a question within UNESCO competence. Second, in some respects
certain of the decisions are charged to have been taken in disregard of the
facts, or without adequate development in the General Conference or the
Executive Board of the relevant facts. Third, apart from or in addition to
alleged political motivation, it has been charged that in some respects
certain of the decisions in question lie outside of the competence of UNESCO
as defined in the UNESCO Constitution.

Each of the four UNESCO actions affecting Israel is described in de-
tail in Part 1I of this study, with comprehensive citation to the relevant
Executive Board and General Conference documentation. In each case the
effort has been to draw attention to the issues relevant to "politicization"
charges, and to present information needed for a consideration of such
charges, without evaluation of the arguments and without drawing conclu-
gions. Questions as to the validity of the UNESCO actions, and questions
as to the justifications for charges that the actions in question were
"political"™ or show the "politicization" of UNESCO, are left to the judg-
ment of the reader. A similar summary and analysis is offered in Part III

i



other UNESCO Actions that may either show parallels to the actions affecting
Israel, or establish by comparison the context or background against which
the actions affecting Israel should be considered.

A separate Documentary Record collects and reproduces UNESCO documen-—
tation bearing on the matters considered in Parts I1 and III. The Docu-
mentary Record is abbreviated in the case of the UNESCO actions included
in Part III, but is extensive and set out in relatively complete detail
with respect to the UNESCO actions relating to Israel considered in Part
L1, which form the principal focus of this study.
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PART II: UNESCO ACTIONS RELATING TO ISRAEL

A. The Protection of Cultural Property in Jerusalem




PART II. UNESCO ACTIONS WITH REGARD TO ISRAEL

A. THE PROTECTION OF CULTURAL PROPERTY IN JERUSALEM

The question of protecting cultural property in Jerusalem has been
at the center of UNESCO's relations with Israel in the period following
the June 1967 war. In 1974, after reaffirming previous UNESCO resolutions
on Israeli activities in Jerusalem, which are discussed later in this
section, the 18th Session of the UNESCO General Conference adopted a
resolution whereby the General Conference takes the following action:

Condemns Israel for its attitude which is contra-
dictory to the aims of the Organization as stated
in its Constitution by its persistence in alter-
ing the historical features of the City of
Jerusalem and by undertaking excavations which
constitute a danger to its monuments, subsequent
to its illegal occupation of this city; [and]

Invites the Director-General to withhold assistance
from Israel in the fields of education, science
and culture until such time as it scrupulously
respects the aforementioned resolutions and de-
cisions.

The two chief operative paragraphs of the General Conference resolution,
expressing condemmation of Israeli actioms in Jerusalem and calling for a
cut-off of UNESCO assistance to Israel, raise complex issues of law and
policy that are discussed in the sections that follow, Thé issues are
presented in the ord:r ip which they ware(ra.cdd in UNSCO as reflected in
the public record of discussions in UNESCO organs. Where possible when
required for a full presentation of the issues, reference is also made to
official documentation lying outside the UNESCO public record, such as
reports and resolutions of United Nations organs,

A brief summary of the issues presented by the November 1974 General
Conference resolution may provide a useful introduction to the events and
to the UNESCO actions leading up to the 1974 resolution. The issues may be
grouped under the following five headings:

First, UNESCO's basis for involvement in the protection of cultural
property in Jerusalem. In addition to the threshhold question of the scope
of the UNESCO Constitution in matters relating to the protection of cultural
property generally, UNESCO has a special role under the 1954 Hague Conven-

_1: UNESCO General Conference Resolution 18 C/Res. 3.427, operative paras,

2 and 3 (1974); Doc., I1.A.53. General Conference resolutions are
hereinafter cited C/Res, preceded by the number of the session;
Executive Board decisions are cited EX/Dec. preceded by the number of
the session, A "Doc." number following any citation refers to the re-
production of the cited document in the Documentary Record issued as a
companion volume to this Documentary Study of the Politicization of
UNESCO,
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tion Eor the Protection of Cultural Property in the Event of Armed Con-
flict™ that may be relevant to the protection of cultural property in
Jerusalem. These issues are discussed in the sections immediately following.

Second, the basis and scope of Israel's obligations with regard to
the proteetion of cultural property in Jerusalem. Two documents are rele-
vant here. The first, the 1954 Hague Convention mentioned above, is an
international treaty to which Israel is a party and under which Israel has
formal legal obligations to protect and preserve cultural property in occupied
territories. The scope of Israel's Hague Convention treaty obligations is in
dispute, the principal issue being whether the 1954 Hague Convention prohibits
archaeological excavations in occupied territories. The second document is a
UNESCO General Conference resolution adopted in 1956, termed a "Recommendation
on International Principles Applicable to Archaeological Excavations."3 The
1956 Recommendation states that occupying powers "should refrain from carrying
out archaeological excavations in occupied territory." As a resolution rather
than a treaty, the Recommendation does not create formal legal obligations for
UNESCO Member States, but its interpretation and application in the Jerusalem
context raise issues considered below.

Third, the disputed legal status of Jerusalem affects both the scope
of Israel's obligations under the 1954 Hague Convention and the applica-
tion of the 1956 General Conference recommendation. It is therefore rele-
vant to ask whether UNESCO should regard the part of Jerusalem taken over
by Israel after the June 1967 war as '"occupied territory," or as territory
that has been integrated into Israel, and by what means this issue should
be resolved. In this connection it should be noted that the 1974 General
Conference resolution quoted above both assumes that Jerusalem is occupied
territory and characterizes the occupation as "illegal," raising the

question of UNESCO's competence to evaluate the lawfulness of Israel's
control of Jerusalem.

Fourth, with regard to a factual evaluation of Israel's actions in
Jerusalem, conclusions stated in the 1974 General Conference resolution and
in earlier UNESCO resolutions raise issues as to the adequacy of the facts
upon which the conclusions have been based. For example, the 1974 General
Conference resolution refers to Israel's "altering the historical features
of the City of Jerusalem" and "undertaking excavations which constitute a
danger to [Jerusalem's] monuments." The basic issue is: are these and si-
milar conclusions stated in UNESCO resolutions adequately established by
the evidence presented to and evaluated by UNESCO organs?

Fifth, assuming UNESCO's competence with regard to the protection of
cultural property in Jerusalem, and the adequacy of the facutal basis for
UNESCO's decisions, what sanctions are available to UNESCO to enforce its
decisions? The 1974 resolution, quoted above, contains the two measures
taken by UNESCO: the condemnation of Israel "for its attitude" with re-
spect to cultural property in Jerusalem, and the withholding of assistance
from Israel until it complies with UNESCO resolutions,

2. 249 UNTS 215, 240; Doc. II.A.l; hereinafter cited as 1954 Hague Con-

vention.

3. 9 C/Res. 4.32(c) and Appendix (1956); Doc. II.A.2, hereinafter cited

as 1956 Recommendation.
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Transcending the five groups of issues identified above, there re-
mains the basic question of the "politicization" of UNESCO in the sense in
which that term is used in this study. It is hoped that the discussion of
the specific issues concerning the protection of cultural property in
Jerusalem will provide sufficient information to enable the reader to for-

mulate a conclusion on the central politicization issue in this phase of
the study.

Application of the 1954 Hague Convention for the
Protection of Cultural Property in the Event of
A Conflict.

UNESCO involvement with the protection of cultural property in
Jerusalem stems in part from the fact that five states engaged in the 1967
Middle East war, that is, Israel, Jordan, Lebanon, Syria and the United
Arab Republic, were parties to the UNESCO Convention for the Protection of
Cultural Propertz in the Event of Armed Conflict concluded at the Hague
on May 14, 1954, The war thus provided the first opportunity for in-
voking the procedures established by the Convention.

On June 5, 1967, at the start of the fighting, UNESCO Director-
General Rene Maheu telegraphed each of the five states drawing their atten-
tion to their obligations under the 1954 Hague Convention and to the pro-
cedure established in the annexed Regulations for the Execution of the
Convention., The Director-General's telegrams stressed that the parties had
undertaken in Article 4 of the Convention "to respect cultural property
situated...within the territory of other High Contracting Parties by re-
fraining from any use of the property and its immediate surroundings...for
purposes which are likely to expose it to destruction or damage in the event
of armed conflict; axwd by refrfaining £yom any act of hostility directed
against such properiy.”5 A suusequent nove addressed co each of the five
states set out the provisions of the 1954 Hague Convention and of its Regu-
lations designed to bring about the appointment of Commissioners General for
Cultural Property accredited to each of the parties to the armed conflict
through the procedure described in the following paragraphs.

Article 2 of the Regulations for the Execution of the 1954 Hague
Convention provides that as soon as any party is engaged in an armed con-
flict covered by the Convention, that party shall appoint, first, "a repre-
sentative for cultural property situated in its territory," and, second, "if
it is in occupation of another territory, it shall appoint a special re-
presentative for cultural property situated in that territory." In addition,
Article 2 provides that: "A Commissioner-General for Cultural Property shall
be appointed to such High Contracting Party in accordance with Article 4,16

4.
5.

1954 Hague Convention, note 2, supra.

1954 Hague Convention, Art, 4, para. 1, The Director-General's tele-
grams and subsequent communications are reproduced in UNESCO document 77
EX/32 (1967); Doc. IL.A.3. UNESCO General Conference and Executive Board
documents are hereinafter cited C/ and EX/ , respectively, preceded in
both cases by the number of the session.

6. 1954 Hague Convention, Regulations, Art. 2, paras. (a) and (c). The

Regulations are annexed to the Convention and constitute an integral part
of the Convention.
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Under the terms of Article 4 of the Regulations, each Commissioner-
General is to be chosen "by joint agreement between the Party to which he
will be accredited and the Protecting Powers acting on behalf of the op-
posing Parties" from an international list of persons compiled by the
Director-General of UNESCO.’ Where there are no Protecting Powers, as was
the case in the 1967 Middle East war, Article 9 of the Regulations provides
that "a neutral State may be asked to undertake those functions of a Pro-
tecting Power which_concern the appointment of a Commissioner-General for
Cultural Property.'

Director-General Maheu suggested that inasmuch as none of the parties
to the Middle East conflict had "the benefit of the activities of a Protect-
ing Power in the territory of the opposing Party or Parties," resort should
be had to Article 9 of the Regulations, to secure the services of a neutral
state in the appointment of the Commissioners-General. The Director-
General's initiative led to the designation by all parties of Switzerland
as the neutral state which would act as the "Protecting Power' under the
Convention for the purpose of securing the appointment both of a Commis-
sioner-General accredited to the Arab states and of a Commissioner-General
! accredited to Israel.? Subsequently, on October 24, 1967, the Director-

General announced the appointment of Dr. Karl Brunner of Switzerland as
! Commissioner-General to Jordan, Lebanon, Syria and the United Arab Republici
: and Mr. H. J, Reinink of the Netherlands as Commissioner-General to Israel,l0
Israel had earlier announced that as required by the Regulations to the
| Convention it had appointed Mr. Avraham Biran, Director of the Department of
| Antiquities and Museums at the Israeli Ministry of Education and Culture, as
the representative of the government of Israel for cultural property.

The Work of the Commissioners-General

The chief functions of the Commissicner-General for Cultural Property
as defined in the Reguletiois £ir the Fitewt lorl of tha 1954 Hague Convention
are to "deal with all matters referred to him in connection with the appli-
cation of the Convention." This is to be done "in conjunction with the

| representative of the Party to which [the Commissiorer-General] is accredi-
ted," and may involve investigations conducted by the Commissioner-General
in areas controlled by the Party to which he is accredited, with the agree-

T Id., at Art. b, para. 1. The term "Protecting Power" is not defined in
the 1954 Hague Convention or in the Regulations for the Execution of the
Convention.

8. The Regulations for the Execution of the 195k Hague Convention do not

establish a procedure for inviting a neutral state to assume the role of

a Protecting Power for the purpose of appointing Commissioners-General
for the Protection of Cultural Property.

See the Director-General's report of communications with the five states
lved in the 1967 war, 77 EX/32, paras. 16-20, pp. 7-9 (1967); Doe. II. A.

See id., at paras. 21-29, pp. 9-10. Consultations were held at UNESCO
quarters by Switzerland with representatives of the parties to the con-
ct during September 1967. See id., at para. 28, p. 10. The appointments
re announced on Oct. 24, 1967. See 78 EX/5, para. 2 (1968); Doc. II.A.6.

11.  BSee TT7 EX/32, para. 30, pp. 10-11 (1967); Doc. II1.A.3. The appointment
was announcedon Aug. 25, 1967, and apparently extended both te cultural pro-
perty situated in Israeli territory and to cultural property situated in



ment of that Party.lz The Commissioner-General has authority to "make any
representations to the Parties to the conflict ... which he deems useful
for the application of the Convention," He also draws up reports on the
application of the Convention for submission to the Parties, with copies to
the Director-General of UNESC0.13

Commissioners-General Reinink and Brunner, accredited to Israel and
to the Arab states, respectively, took up their duties during December 1967
and submitted their first reports to the Director-General the following
spring.14 These reports, transmitted by the Director-General to the Execu-
tive Board, show clearly that both sides had co-operated fully with the in-
vestigative functions of the Commissioner-General. Mr., Reinink stated that
Israel had given him "complete freedom of movement," with a car and driver,
and an experienced guide when he expressed the wish to have one. 15 Mr,
Brunner reported that he enjoyed the full support of the Arab countries to
which he was accredited.l® Both received support and assistance from United
Nations and UNESCO offices in the area.l/

As to the protection of cultural property in areas occupied by Israel,
Mr. Reinink stated that he had been able to visit "almost all" monuments
about which inquires had been made, "with the exception of some excavations
in Syria ... [as to which] atmospheric conditions made the Golan Heights
inaccessible and the exact location of the sites was not well enough known . "18

territories occupied by Israel. See 1954 Hague Convention, Regulations,

Art. 2 guoted in the text at n. 6 above, and the comments by Mr. Reinink,
78 EX/5, pp. 3-4 (1968); Doc. IL.A.6.

1954 Hague Convention, Regulations, Art. 6, paras. 1 and 3. Para. 3
gives the Commissioner-General "the right to order an investigation or
to conduct it himself" in agreement with the Party to which he is ac-
credited.

174

13. Id., at paras. 4 and 5, Para, 5 provides that the Director-General

"may make use only of [the] technical contents" of the reports submit-
ted to the Parties by the Commissioners-General.

14.  YNESCO Doc. 78 EX/5 (1968); Doc. II.A.6. Mr. Reinink's report ap-
pears at pp. 3-6; Mr. Brunmer's report at pp. 7-16. Mr. Reinink notes
that he had previously sent reports to the parties with copies to the

Director-General. 1Id., at p.5. These early reports do not appear in
Doc. 78 EX/5. '

x5, Id., at p.3. Mr, Reinink also stated that: "when I wanted to be alone

for an investigation or a conversation, my wishes were respected.," Ibid.

16. Id., at p.8. Mr. Brunner reported that his independence had never been

challenged, and transport problems had always been "settled satisfact-
orily and in good time." Ibid.

17. The Executive Board asked the Director-General to arrange to make the
. services and aid of United Nations and UNESCO offices in the countries
parties to the conflict available to the Commissioners- General. 77
EX/Dec. 4.4.4, para. 5(b) (1967). See also the report of the Director-

General, 78 EX/5, paras. 3 and 6, p.5 (1968).

78 EX/5, p.5 (1968). Mr., Reinink was reported to have visited the
Golan Heights during May 1968; his comments were made in April concer-
ning an attempt to visit the sites in February. See statement by the
Israeli representative in the Executive Board, UNESCO Doc, 78 EX/SR.
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Mr. Reinink's general conclusion was "that the monuments suffered very
jittle damage as a result of the armed conflict and that they have not
suffered at all since the cease-fire."l9 The principal criticism made by
Mr. Reinink was that the monuments visited in areas controlled by Israel

had not been marked with the distinctive emblem required by the Hague Con-
vention.20 In concluding his report, Mr. Reinink commented that the "world
should be thankful that the hostilities did not result in irreparable damage
to the old city of Jerusalem," which was "due to the fact that the atten-
tion of the Israeli troops was expressly drawn to the importance of con-
serving this unique site."?

Mr. Reinink noted, however, that several questions as to the inter-
pretation and application of the 1954 Hague Convention and its Regulations
had arisen in the initial phases of his work.

The first such question was whether Article I of the Convention, which
defined "cultural property" as, inter alia, "monuments of architecture, art
or history, whether religious or secular," included all religious monu-
ments or only those which were at the same time monuments of architecture,
art or history. After an exchange of views with the Israeli government,

Mr. Reinink accepted the view that only religious monuments that were

"monuggnts of architecture, art or history" were protected by the Conven-
tion.

The second question, apparently raised in Mr. Reinink's earlier re-
ports transmitted to the Parties with copies to the Director-Gemeral, but
which were not submitted to the Executive Board,2 was the basic question
whether archaeological excavations were permitted in occupied territories.
Mr. Reinink did not comment on this issue in his initial report submitted

to the Executive Board. The issue is dealt with at length in a subsequent
section below.2

The third question related to the appointment by Israel of a single
individual to serve as its representative for cultural property in respect

1-31, at SR.25, para. 28.6, p.282 (1968).

78 EX/5, p.5, para. (a) (1968). Mr. Reinink noted that: "the arrange-
ments to be applied in the center of Jerusalem have a particular bearing
on the conservation of monuments. For this reason, the excavations that
Hebrew University is carrying out in this area must be followed very
closely." 1Id., at p.5, para. (d).

19.

20. Id., at p.5, para. (e). Mr. Reinink noted that Israeli authorities

had not refused his request to have the emblems installed, but "'gave

[him] to understand that priority had to be given to more urgent tasks."
Ibid.

21. Id., at p.6. Mr. Reinink called for the drafting of an international
convention to ensure the safety of Jerusalem, which he said was the heri-
tage of all mankind. Ibid.

22. Id., at p.4.

23, see fdie, atopeds

24.  gee text at n. 36 below. See also the statement on the archaeologi~-
cal excavation issue by Mr. Hammad of Egypt in the Executive Boa
UNESCO Doc. 78 EX/SR.1-31, at SR.25, para. 24.3, p.279 (1968).
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both of cultural property situated in Israel and of cultural property si-
tuated in occupied territories.?? Mr. Reinink found no difficulty in
practice with this arrangement, but cautioned that such an arrangement
might be unacceptable in other cases of armed conflict "where the interests
to be defended by the representative for cultural property situated in his
own country might be at variance with those which the special representa-

tives foE cultural property situated in the occupied territories has to
defend."

The reports by the two Commi?sionera-ceneral were discussed by
Executive Board on June 19, 1968. The major criticism raised by several
Board members was that Mr, Reinink had appeared "in many cases to have re-
plied to questions with information dictated by the occupying authoritiea,"za
a criticism apparently based upon the earlier detailed reports submitted

by Mr. Reinink to the parties which were not transmitted to the Executive
Board.

With regard to the questions of interpretation raised in Mr, Reinink's
report, some members of the Executive Board criticized Mr. Reinink for
having, in their view, acceeded to Israeli wishes. The Soviet member,
referring to the question of the meaning of the Article 1 reference to
religious monuments, asked "why the Convention had to be interpreted on the
basis of an exchange of views with the representative of one government
only [Israel], and why the Commissioner-General had taken those views as
a directive with which he was bound to comply."30 Substantially similar
comments were made concerning the appointment by Israel of a single repre-
sentative for cultural property, whose responsibilities extended both to

cultural progerty located in Israel and cultural property located in occupied
territories.3l

The Executive Board resolution taking note of the reports by the
Commissioners-Goenedl nade mo (coimert Al to) theis coutent, however., It
merely asked that the summary record of the Board's discussion be

25 See note 11, supra, and text at note 6, supra.
26. 78 EX/5, p.4 (1968); Doc. IL.A.6.

27.  UNESCO Doc. 78 EX/SR.1-31, at SR. 25-26, pp.278-86 and 302
The passages quoted in the text are taken from the summary record of the
debate in the Executive Board, cited EX/SR.

8- 1d. at SR.25, para. 24.4, p.279. Mr. Hammad of the United Arab Re-

public is quoted. See also the comments by Mr. Sobakin (USSR), Id., at
para. 26.4, p.281,

See Mr. Reinink's report, 78 EX/5, p.5 (1968).

UNESCO Doc. 78 EX/SR.1-31, at SR.25, para. 26.1, pp.280-81 (1968).
In response to an Israeli statement that some religious structures were
very humble, the Soviet member said that "religious monuments which ap-
peared to the occupying force to be worthless and which the outsider
deemed unworthy of attention might be regarded as sacred or of great
value by the inhabitants of the occupied country themselves." Id., at
para. 30.2, p.283. 2

29'
30.

3L See id., at para. 26.2, p.28l. The Israeli member pointed out that

Art, 2, para. (a), of the Regulations "in no way stipulated that the
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mitted to the Commissiongrs-General.az

It should be noted that at this point no question was raised as to the
appropriateness of UNESCO involvement in the execution of the 1954 Wague Con-
vertion. In addition to providing for the receipt by the UNESCO Director-
General of copies of the COmmissioner-General's reports,33 the Convention
gives certain specific tasks to the Director-General,34 and envisages UNESCO
involvement in a continuing review of problems raised by the application of
the Convention.35 Thus it may be said that UNESCO has two distinct bases
for action relating to the protection of cultural property in Jerusalem:
UNESCO's special role under the 1954 Hague Convention and UNESCO's general
concern with the protection and preservation of cultural property.

Archaeological Excavations in Jerusalem

Events in Jerusalem during the spring of 1968 precipitated sharply
divided views over an issue that had barely surfaced in the initial work of
the Commissioners-General: the propriety of Israeli actions in carrying out
archaeological excavations in portions of the city of Jerusaler cccupied
by Israel as a result of the 1967 war.

The issue came to the UNESCO General Conference in October 1968 in the
form of a draft resolution designed to put UNESCO on record as opposed to the
Israeli archaeological excavations in Jerusalem.36 Two routes were uti-
lized in the draft resolution.

First, noting the steps that had been taken under the 1954 Hague Con-
vention, the draft resolution recommended that states take all necessary
measures to conform both to the 1954 Hague Convention and to the 1956 UNESCO

two responsibilities should not be vestéd in the same person." See
id., at para. 28.7, p.282.

32.  UNESCO Doc. 78 EX/Dec. 4.4.1 (1968).

33. See 1954 Hague Convention, Regulations, Art. 6, para, 5; Doc. II.A.l;
and note 13 supra. The paragraph provides that the UNESCO Director-General

"may make use only of [the] technical contents" of the reports.
34, See 1954 Hague Convention, Arts. 22, para. 2, and 23, Art. 23 provides
for UNESCO technical assistance in connection with problems arising out
of the application of the Conventicn.

35. Art, 27 of the 1954 Hague Convention provides for the convening by

the Director-General of UNESCO, with the approval of the Executive
Board, of meetings to study problems concerning the application of the
Convention, which, when a majority of the Parties are represented, may
undertake a revision of the Convention or of its Regulations.
36, 15 C/PR.201 (1968); Doc. I1.A.9. The draft resolution was submit-
ted hy Jcrdan, the Soviet Union, /fghenistan, Yugoslaviz, Indis,
Malaysia, Egypt, Syria, Algeria, Turisia, Kuwait, Saudi Arabia,
Sudan, Lebanon and Pakistan.
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Recommendation concerning international principles relating to archaeolo-
gical excavations. The 1956 Recommendation is significant in this con-
text because, unlike the 1954 Convention, the 1956 Recommendation deals
explicitly with archaeological excavations in occupied territories. The
1956 Recommendation provides that states "should refrain from carrying
out archaeological excavations" in occupied territories.

Second, noting the exceptional importance of cultural property in
Jerusalem and a United Nations General Assembly resolution relating to the
city, the draft resolution called upon Israel to take the following action:

To preserve scrupulously all the sites, buildings,
and other cultural properties, especially in the
old city of Jerusalem, and

To desist from any archaeological excavations, trans-
fer of properties and change of their markings and
their cultural and historical character.

The draft resolution also invited the Director-General "to use all the
influence and means at his disgosal .«+ to ensure the best possible imple-
mentation of this resolution."38

Although the draft resolution thus called for a major step in the
relationship of UNESCO to Israel and to Jerusalem, it was approved in the
Programme Commission of the General Conference without substantial change
after what appears to have been very limited debate. Fourteen states
took part in the debate, most expressing "concern for possible damage to
cultural property" in Jerusalem, and expressing the view that archaeolo-
gical excavations were "undesirable" in that area, Some delegates con-
sidered that it was "NES(CO's fimection "to prorect all cultural property
without distinctlo:" &d it "the insie wes ucitter political nor juridi-
cal since the cultural property of Jerusalem belonged to the world as a
whole "3

A roll-call vote in the Programme Commission endorsed the draft
resolution without a negative vote, but with 23 abstentions. Israel de-
clined to participate in the vote on the ground that it was "not of the

3. The Recommendation on Internmational Principles Applicable to

Archaeological Excavations, adopted at the 9th Session of the UNESCO
General Conference, New Delhi, Nov. 30, 1956, is reproduced in Doc.

IL.A.2. Para. 32 deals with archaeological excavations in occupied

territories.

38. 15 ¢/DR.201 (1968); Doc. II.A.9.

9. a summary of the debate in the Programme Commission appears in the

Report of the Programme Commission, paras. 995-1001, 15 C/Res. pp.241-
42 (1968); Doc. II.A,10. The quoted passages appear in paras. 996
and 1000, p.242.




competence of UNESCO to intervene in the political or juridical status of
Jerusalem."

The draft resolution as recommended by the Programme Commission was

adopted in the Plenary Meeting of the General Conference without debate
and without oppnsition.“l

Two issues implicit in the 1968 General Conference resolution, al-
though apparently not clearly articulated at the time, were to become im-
portant in later developments relating to Jerusalem. The issues are: first,
whether the 1954 Hague Convention or the 1956 Recommendation impose a
legal obligation on Israel to refrain from undertaking archaeological ex-
cavations in Jerusalem; and, second, what bearing should United Nations
General Assembly and Security Council resolutions concerning the status of
Jerusalem have on the question of archaeological excavations as presented
in UNESCO. These issues are discussed in the three sections that follow.

Archaeological Excavations in Occupied Territory:
The 1954 Hague Convention,

Although archaeological sites are explicitly included in the 1954
Hague Convention's definition of cultural property, 2 no explicit reference
is made to archaeological excavations in occupied territories. Article 5
dealing with occupation, provides only that the occupying state "shall as
far as possible support the competent national authorities of the occupied
country in safeguarding and preserving its cultural property," and that
the necessary measures to preserve cultural property damaged by military
operations shall be taken in close co-operation with the competent national

Id., at paras. 998 and 1001, p.242. No direct response appears to
have been made to the Israeli statement. The Report does not reproduce
the roll-call vote.

41. 15 C/Res. 3.342 and 3.343 (1968); Doc., II.A.1l., As adopted the reso-
lution calls upon Israel "to desist from any archaeological excavations,
transfer of [cultural] properties and changing of their features [or]
their cultural and historical character." 1Ibid. See also Records of
the General Conference, 15th Session, Proceedings, 4lst Plenary Meeting,
pp.1103, 1133-34 (1968).

40,

42 1954 Hague Convention Art, 1, para. (a). The explicit reference to

archaeological sites originated in an amendment proposed by the Israeli
representative at the Intergovernmental Conference that drafted the Con-
vention, See Hague Conference Doc. CBC/DR/1, which proposed adding the
words "including excavated and unexcavated archaeological sites" to the
definition of cultural property proposed in the draft of Art, 1, para.
(a) . The proposal was ultimately accepted in the final draft which con-
tained a separate reference to "archaeological sites." Records of the
Intergovernmental Conference on the Protection of Cultural Property in
the Event of Armed Confliect, the Hague, 1954, pp.125, 130-31, 201-02
(Main Commission meetings), and 372-73 (draft resolutioms),
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authoritie8.43

The question of prohibiting archaeological excavations in occupied
territories had been raised during the drafting of the 1954 Hague Conven-
tion by a proposed article that would have obligated occupying powers to
"refrain from excavations or other action for the discovery of unknown
cultural property, except with the approval and participation of the
competent national authorities of the occupied country," 4 The proposed
article, submitted by Greece late in the conference, was explained as
necessary to strengthen the Convention's prohibitions on the export by
occupying powers of cultural property, since the identification of "un-
known cultural property ... might prove difficult in the event of its
exportation by an ogcupying power.““S Although supported in principle by
several delegates,4 the Greek proposal was considered by some to raise
difficult problems of interpretation and drafting, and to have bssn sub-
mitted too late for effective inclusion in the draft convention. After
assurances that the principle of Greek proposal would be retained for
later inclusion in a proposed Draft Recommendation on the Internmational
Control of Archaeological Excavations, the Greek proposal was withdrawn. 48

The Greek proposal thus never came to a vote at the Hague conference
and its substance was not included in the 1954 Hague Convention. It is
clear from the text and the legislative history that the 1954 Hague Con-
vention does not expressly prohibit archaeological excavations in occupied
territories. It has been argued, however, that such a prohibition should
be implied from the inclusion of "archaeological sites" within the pro-
tection of the Convention,

Article 1 of the 1954 Hague Convention defines the term "cultural

43. 1954 Hague Conwintibp, \Art.| 5 cparas. Z acc 3. 4rt. 4, para. 3, obli-
gates the Parties to prevent theft and misappropriation of cultural pro-
perty and to "refrain from requisitioning movable cultural property
situated in territory of another" Party.

b,
45.

Hague Conference Doc. CBC/DR/166, Records, n.42 supra, at p.408.

Statement by the Greek representative, 9th Plenary Meeting, 12 May
1954, id., at para. 1912, p.278. See also 1llth Plenary Meeting, para.
2173, id., p.293. Both summaries are reproduced in Doc. II.A.16.

46. See id., at paras. 2174-2184, p.294. The Israeli delegate supported
the Greek proposal. Id., at para. 2177, p.294.

47.

An effort by Greece to include the proposed article in the Plenary
Session discussion of Art, 5 was rejected by a vote of 8 in favor, to
9 opposed, with 22 abstentions. Id., at paras. 1911-15, p.278. "Greece
thereafter proposed adding the article to the Regulations, but it was
pointed out by Mr. Saba, UNESCO Legal Adviser, that the "Regulations
were only aimed at defining the methods of applying the Convention and
therefore nothing giving rise to new obligations could be inserted there-
in." 1d., at para. 2178, p.294. The United Kingdom delegate noted that
the Greek proposal was aimed at preventing the export of objects exca-
vated by occupying powers, a question dealt with in Art. 4, para. 3,
of the Convention, not in Art. 5. Id., at para. 2183, p.294.

See id., at paras. 2186-2191, pp.294-95.
In a report to the Executive Board in September 1969, the Director-
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property" as including "archaeological sites,"50 which are therefore among
the property to be protected under the Convention. Jordan and Syria have
argued that "an archaeological site is destroyed by excavation, because the
various historical strata are destroyed."51 1f the site were thus to be
considered as destroyed by excavation, it would follow from the obligation
of Article 5 to safeguard and preserve cultural property in occupied areas
that excavations by occupying powers would be prohibited.

The argument just summarized appears to have been made for the first
time in the context of post-1967 archaeological excavations in Jerusalem,
No indication has been found that the argument was raised in the prepara-
tion of the Convention either prior to or at the 1954 Hague Conference.
The argument has been generally accepted by Arab states and by Colonel
Brunner, the Commissioner-General for Cultural Property accredited to the
Arab states.’2 It has been rejected by Israel and by Mr. Reinink, the
Commissioner-General accredited to Israel.?3 No steps have been taken to
resolve the dispute relating to the application of the 1954 Hague Conven-
tion to archaeological excavations in occupied territories.’%

Archaeological Excavations in Occupied Territory:
The 1956 Recommendation

In contrast to the 1954 Hague Convention, the 1956 Recommendation on
International Principles Applicable to Archaeological Excavationsd? deals
explicitly with archaeological excavations in occupied territory. Para-
graph 32 provides in part as follows:

In the event of armed conflict, any Member State

. ——

General stated inat -tie 1254 Raguz Corivention "zoatuine no express
provision concerning archaeological excavations, although it can be
argued ... that the prohibition of excavations by the occupying power
is implicit in the protection accorded to 'archaeological sites' by
Article 1 of the Convention." 83 EX/12, para. 5, p.2 (1969), Doc.
ITLA-15,

50.
L I

1954 Hague Convention, Art. 1, para. (a). See n.42 supra.

See Commissioner-General Brumner's report, 83 EX/12, Annex I, pp.
4-5 (1969); Doc. II.A.15. See also 82 EX/SR.1-18, at SR.17, paras.
5.1-5.8, pp.167-69 (1969); Doc. IT.A.13.

52.  1pid.

53.  gee 83 EX/12, Annex II, p.l (1969), Doc. II.A.15. Mr. Reinink re-
ports that he had drawn the attention of Israel to the terms of the

1956 Recommendation. Ibid.

34 The Commissioners-General would have authority under Art. 22, para.

2, of the Convention, and Art. 6, para. 6, of the Regulations, to
propose convening a meeting of representatives of the Parties to dis-
cuss the dispute.

33. Records of the General Conference, 9th Session, Resolutions

pp.40-44 (1956); Doc. II.A.2.

g
< TUNDACRD
i 82
0 FUTURD 3
5
*

=2%=

4
-
1
f,/c;
7






Although the Governmental Experts Committee thus recommended a pro-
hibition of archaeological excavations in occupied territory, the Commit-
tee report noted that the question "raised complex problems which should
be given the most careful study and which could be finally settled only by
the adoption of provisions having the force of a convention.'

The Committee report does not identify the "complex problems" found
by the Committee, and the record of the legislative history of the 1956
Recommendation is too sparse to indicate what those questions might have
been., The record also does not show how the 1956 Recommendation is to be
applied to issues that might be raised in the context of archaeological ex-
cavations in occupied territories. Some such issues follow: In areas
such as Jerusalem, for example, in which on-going archaeological excvations
have been interrupted by armed conflict, may they be resumed by the occupy-
ing power? May the occupying power permit others to resume such excava-
tions, or to begin new excavations? Where the occupation extends over a
considerable period of time, or appears to have become indefinite in dura-
tion, may the occupying power continue existing excavations or begin new
excavations? These questions are not answered either by the text of the
1956 UNESCO Recommendation or, so far as can be determined from the pub-
lished record, by the discussions that led to the adoption of the 1956
Recommendation.

The Committee's draft Recommendation was nonetheless adopted by the
UNESCO General Conference in November 1956 without substantial discussion
and without material change.62

Archaeological Egpavations in Jerusalem:
Changes in__the "Status" of Jerusalem

In the months following the conclusion of the June 1967 War, Israel
took steps to unify the entire city of Jerusalem under Israel administra-
tion, thus placing under its sovereignty those parts of the city which
had not been controlled by Israel prior to June 1967.63 These actionms
were challenged in the United Nations General Assembly and the Security
Council which, in 1967 and in 1968, adopted resolutions declaring that the
measures taken by Israel to change the status of Jerusalem were invalid,6%

61. Id., at para. 63, p.16.

62.  gee Records of the General Conference, 9th Session, New Delhi,

1956, Resolutions, pp.37, 40-44 and 106.
63. The measures taken by Israel to integrate the entire city of Jeru-
salem under Israeli administration are described in a report by the U.N.
Secretary-General dated Sept, 12, 1967, which recounts information
gathered by the Secretary-General's personal representative during
August 1967, UN Doc. S/8146, paras. 33-105, 22 SCOR Supp. for July,
Aug. and Sept. 1967, pp.232, 238-48 (1967).

64.  General Assembly Resolutions 2253 (ES-V) and 2254 (ES-V) (1967), and

Security Council Resolutions 252 (1968), 267 (1969), and 298 (
reproduced in Doe. II.A.18.
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The General Assembly and Security Council resolutions called upon Israel
to rescind the measures already taken, and to desist from further action
that would alter the status of Jerusalem.

The General Assembly and Security Council actions were taken on
the theory that the acquisition of territory by military conquest is in-
admissible under the United Nations Charter and international law, and
that the measures taken by Israel to alter the status of Jerusalem were
invalid and stood in the way of achieving peace in the Middle East. These
resolutions raise complex questions of law, history and politics that can-
not be explored here. This study will be limited to raising the question
of the effect of the United Nations Security Council and General Assembly
resolutions on the functions of UNESCO In the context of Israeli archaeo-
logical excavations In Jerusalem,

As noted above, the 1968 UNESCO General Conference resolution cal-
ling upon Israel to desist from any archaeological excavations in Jeru-
salem®? relies in part on General Assembly Resolution 2253 (ES-V)(1967),
which calls upon Israel to desist from "taking any action which would
alter the status of Jerusalem." Later UNESCO resolutions more directly
imply that United Nations General Assembly and Security Council resolu-
tions concerning the "status" of Jerusalem support a ban on archaeologi-
cal excavations. The question is thus presented: Are archaeoclogical ex-
cavations part of what is meant by the "status" of Jerusalem as that

term is used in United Nations General Assembly and Security Council re-
solutions?

The question has no clear answer. Reports submitted to the General
Assembly and Security Council in connection with the "status" issue con-
centrate on legislative and administrative measures taken by Israel to
integrate Jervusialem ai a2 Gingle wmalt«indér sraeli corntrol. Such reports
also touch on a wide range of more-or-less related matters, however, in-
cluding the destruction of Arab houses adjoining the Wailing Wall and the
resumption of archaeological work in East Jerusalem.56 The General Assem-
bly resolutions refer merely to the "status' of Jerusalem, or to "actions
which would alter the status of Jerusalem."®7 The Security Council resolu-
tions use similar language, but refer also to '"legislative and administra-
tive measures ... including expropriation of land and properties,'" and to
"legislation aimed at the incorporation of the occupied section into the
state of Israel,"68 Therefore, unless the authorization or the undertaking
of archaeological excavations can be seen as related to a '"status" change

65. 15 C/Res. 3.343 (1968); Doc. II.A.11.

66.  gSee UN Doc. S/8146 (1967), 22 SCOR Supp. for July, Aug. & Sept. 1967,
pp.232, 238-48, 250, 258-60, 261, 263, and 277. A report on actions
taken by Israeli ministries to implement the reunification of Jeru-
salem, id., at p.275, notes under the Department of Antiquities and
Museums that "archaeological work in East Jerusalem has been renewed"
and that the British archaeologist Kathleen Kenyon 'has resumed her
work on her four excavations in East Jerusalem.," Id,, at p.277.

67. General Assembly Resolutions 2253 (ES-V) and 2254 (ES-V) (1967);

Doc. 1I.A.18,

68. | Security Cowncil Resolutions 267 (1969) and 298 (1971)3: Doe. II.A.18.

=5~



in the administrative or the legal sense, it becomes questionable to rely
in this context on the cited General Assembly and Security Council reso-
lutions whether or not Jerusalem continues to be regarded as occupied ter-
ritory,

In another sense, however, the General Assembly and Security Council
resolutions may be relevant to the consideration by UNESCO of the archaeo-
logical excavations problem. As has been noted, UNESCO's concern had been
with archaeological excavations in occupied territories in the context of
UNESCO's role under the 1954 Hague Convention and the 1956 Recommendation.
Thus, the question is presented: Is Jerusalem an "occupied territory" as
that term is used in the 1954 Hague Convention and the 1956 Recommendation?

As Israel extends its law and administration to the entire city of
Jerusalem, and should that extention become generally accepted, the point
may be reached at which Jerusalem will have become in fact and law part of
lsrael, and thus no longer "occupied territory." The quoted United Nations
General Assembly and Security Council resolutions stand in the way of such
a development, however, in the sense that they express the opposition of
the competent organs of the United Nations system to a change in the status
of Jerusalem. Furthermore, since UNESCO is part of the United Nations
system, and is not itself competent to decide disputed issues as to the
status of Jerusalem, it might be said that UNESCO should accept the Gen-
eral Assembly and Security Council view and continue to treat portions of
Jerusalem as "occupied territory." In this sense, UNESCO would not itself
make a political judgment as to the status of Jerusalem. Instead UNESCO
would follow the leadership of the General Assembly and the Security Council
as the competent organs of the United Nations system.

Archaeological Excavations in Jerusalem: The 1969

The 1968 General Conference resolution that called upon Israel to
desist from archaeological excavations in Jerusalem also invited the
Director-General "to use all the influence and means at his disposal ...
to ensure the best possible implementation of this resolution.' 9 To
carry out this task, Director-General Maheu took three steps: he held con-
sultations with the Israelis early in 1969, sent a special consultant to
Jerusalem to make inquiries on the spot in June 1969, and visited Jerusalem
himself in August 1969. The results of these activities were reported b;
the Director-GCeneral to the Executive Board at its October 1969 meeting. 0

In his report to the Executive Board, to which he attached reports

69. 15 ¢/Res. 3.343, para. 2, Doc. II.A.1l. See text at notes 37-41

above.

/0. The Director-General's report, 83 EX/12 (1969), is reproduced as

Daec, IE;A.15%
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by the Commissioners-General for Cultural Property,71 the Director-
General set out what he saw as the most important points relating to the
application of the 1954 Hague Convention, together with a number of
questions that might call for action otherwise than under the Convention.
Archaeological excavations were among the latter questions; the former
included measures to broaden the scope and increase the effectiveness of
the 1954 Hague Convention, making reference to suggestions by Mr. Reinink
including his suggestion that the excavation question 'be treated speci-
fically in the Convention and not in a separate recommnendation." In
other words, Mr. Reinink sought a revision of the Hague Convention to
resolve among other questions the issue of the validity of archaeological
excavations in occupied territories.

With regard to the excavations which were then in progress in Jeru-
salem, in August 1969 the director of the excavations, Israeli archaeo-
logist Professor Mazar, showed the Director-General excavations "on either
side of the Western and Southern Wall of the Temple (Haram-esh~-Shariff) ."73
The Director-Ceneral reported that the excavations "cover a large area
[and] have already gone below the Omayyad and Byzantine levels and are
being actively continued down to the most ancient sub-structures." The
Director-General commented, however, that:

Whatever their scale, [the excavations] camnot,
in their present state, endanger the stability of
the immense platform of the Haram at this spot.
They are nonetheless an infringement of the pro-
visions of paragraph 32 of the international re-
commendation adopted by the General Conference in
1956. Furthermore, it may well be wondered how
this site will look when the excavations which

t avel [oipped it opan jare tompleted.

The site of Professor Mazar's excavations was undoubtedly also viewed
by the Director-Ceneral's special consultant, Mr. G. DeAngelis d'Ossat,
Director of the School of Advanced Studies in the Restoration of Monuments
in the Faculty of Architecture of the University of Rome, and formerly
Director-General of Antiquities and Fine Arts in the Italian Ministry of
FEducation. Mr. d'Ossat spent two weeks in Jerusalem during June 1969,
and submitted a detailed report to the Director-General,’> but that report
was not transmitted to the Executive Board and has not been made public.

1. g3 EX/12, Annexes I and 1I,_id., at pp.9-17 and 18-22. The reports

submitted by the Commissioners-General are "communications" to the
Director-Ceneral, and not "reports" to the Parties, as that term is
used in Art, 6, para. 5, of the 1954 Hague Convention Regulations. See
82 EX/29, para. 6, p.2 (1969); Doc. EL A2,

83 EX/12, paras. 12 and 15, pp.4-6, and Annex III, p.23 (1969). See
also para. 5,_id,, at p.2, in which the Director-General notes the dis-

pute as to the application of the 1954 Hague Convention to archaeological
excavations in occupied territory.

Jidd

3. _Id., at para. 10, p.3.
L E _1d., at para. 16, p.6.
15.

See_id., at para. 9, p.3.
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Mr. Reinink, the Commissioner-General for Cultural Property accredited
ted to Israel under the 1954 Hague Convention, had also viewed the exca-
vations earlier, and reported in May 1969 that he was “satisfi?d“ that the
excavations "do not threaten the Mosque quarter of Jerusalem." 6 Noting
the 1956 Recommendation, Mr. Reinink requested the Israeli Government not
to carry out excavations in occupied territory, and commented that although
the excavations were of great importance for the history of Jerusalem,

"they bring an element of unrest in the middle of one of the most impor-
tant monuments for all mankind,'77

During the discussion in the Executive Board, several members ex-
pressed the view that archaeological excavations in occupied territories
were in fact prohibited under the 1954 Hague Convention. 8 Israel, quoting
excerpts from the legislative history of the Convention, expressed the view
that the Convention did not prohibit such excavations, which Israel con-
sidered were subject only to the non-binding 1956 Recommendation.’? There
was no discussion of procedures that might be used to resolve the dispute
as to the application of the Convention to archaeological excavations in
occupied territories.

As to excavations in progress in 1969, the Israeli member stated
that they were of two kinds: "salvation in the course of public works,
or completion of archaeological excavations commenced before 1967."80 He
stated that the excavations in the Temple area, near the Wailing Wall, had
been "extended" for the purpose of enriching '"the world's knowledge of
periods that were all too little known, those of the two Jewish Temples
and of the early Christian era,"81

Following the extended discussion of other issues, the Executive
Board adopted a resolution that expressed "deep concern at the violations
by Israel of the Hagug Somveniion,™ gnd at Isralkl'si''diszegard of the Re-
commendation on Arcnaeologicai Excavatious wiricn emelge from the reports
of the Commissioners-General.' 2 The resolution cited no specific vicla-
tions of the Hague Convention. As originally proposed, the quoted para-

9. 82 EX/29, Annex I, para. 6, p.7 (1969); Doc. IL.A.12.
77. g3 gx/12, Annex II, p.5 (1969); Doc. II.A.15.
78.

See, e.g., statements by the members from Ceylon, Pakistan, Syria,
and the Soviet Union, 83 EX/SR.1-29, at SR.23, para. 6.5, pp.256-57; SR.
24, para, 11.1, p.267; SR.24, paras. 17.2-17.3, p.269; and SR.28, para.
37.6, p.319 (1969); Doc. II.A.19.

7.  see id., at SR.23, paras, 4.9-4.10, p.254. The United States, which
made only one brief statement in the course of a lengthy debate, made no
comment on the excavations issue. See id., at SR.24, paras. 12.1-12.2
p.267.

80 Ibid. The Israeli member also stated that "the political and muni-

cipas status of Jerusalem was not a subject for discussion in UNESCO but
rather in the United Nations." Id., at para. 4.14, p.255.

Bl. 14., at para. 4.11, pp.254=55.

82. 83 EX/Dec. 4.3.1, para. 5 (1969); Doc. IT.A.20.
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graph would have stated specifically that the demolition of structures
of a cultural character and the excavation of archaeological sites were
contrary to, or incompatible with, the provisions of the documents cited
in the paragraph.33 The specific references were deleted in the Execu-
tive Board in order to avoid pre-judging an issue that might be sub~-
mitted to a meeting of the Parties to the Hague Convention. This solu-
tion was termed an evasion of the issue by the member from Ceylon who
believed that archaeological excavations in occupied territory clearly
constituted a violation of the 1954 Hague Convention. A

The Executive Board resolution also reiterates the language of the
1968 General Conference resolution calling upon Israel to desist from
any archaeological excavations, and requests the Director-General to
consult with the Parties to the 1954 Hague Convention concerning the
advisability of calling a meeting to study "means whereby the scope of
the said Convention can be made clear and its efficacy enhanced." The
text originally proposed for the latter paragraph spoke of studying
means whereby the scope of the Convention might be "enlarged." This
was changed to "made clear" so as to avoid conflict with the view that
the Conventign already prohibited archaeological excavations in occupiled
territories.®?

It thus appears that the 1969 Executive Board resolution does not
express an Executive Board determination on the question of whether
archaeological excavations do, or do not, vioclate the Hague Convention 36
It seems plain, however, that the resolution does express the view that
such excavations conflict with the 1956 Recommendation, which would in
itself account for the reiteration of the_call upon Israel to desist from
archaeological excavations in Jerusalem,

83, See 8§ EX/SR.1-29. at SR.2G, paras. 1.3, 2-5 and 9-10, pp.321-22

(1969) ; Doc "TEIATS

84. See the statement by the delegate from Ceylon, id., at paras. 2-5,

p.34, The paragraph as amended was adopted without a negative vote.

See id,, at paras. 21 and 31, p.35. There were four abstentions, one
by the member from Ceylon who desired a stronger resolution. Ibid.

The resolution as a whole was adopted by 26 votes to none, with 4 ab-
stentions., Id., at para. 29. Israel voiced strong opposition to por-
tions of the resolution and did not take part in the vote. Id., at
paras., 16 and 30. The record does not show how the United States voted.

85. See, id,, at SR.28, para. 37.6, and SR.29, paras. 1.5 and 11-15,

pp - 322_23 -

86. The violations of the Hague Convention cited in 83 EX/Dec. 4.3.1,
para, 5, would therefore refer to other events described in the next
section,

87. " he reiteration, otherwise drawn directly from the 1968 General Con-

ference resolution, uses the term "invites,'" rather than the term "ecalls

upon" used by the General Conference in 1968, Compare 15 C/Res. 3.343,

para. 1(a) and (b) (1968), with 83 EX/Dec. 4.3.1, para. 6(a) and (b).

While the term "calls upon" is awbiguous, the term "invites" appears

to imply something less than a legal obligation.
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Alleged Violations of the 1954 Hague Convention

In addition to the allegation that Israeli archaeological excavations
in Jerusalem violated the 1954 Hague Convention, which has been discussed
at length in the preceeding sections, the reports submitted to the Execu-
tive Board during 1969 raise several other issues as to Israeli compliance
with the Convention. Six such issues are discussed here: the treatment
by Israel of Dead Sea Scrolls; the failure of Israel to mark cultural
property protected under the 1954 Hague Convention with the distinctive
emblem provided for in the Convention; the removal of a staircase of the
Mosque of Ibrahimj the demolition of the Abu Saud houses; the demolition of
certain buildings in the 01d Jewish Quarter; and the redevelopment of Jeru-
salem.

Many other issues and complaints brought to the Commissioners-General
during 1968 and 1969 were resolved on investigation and report by Commis-
sioner-Ceneral Reinink and were not brought to the attention of the Execu-
tive Board.88 The issues discussed here are the most significant of those
brought to the Executive Board through the Director-General's regorts and
through his transmittal of reports by the Commissioners-General .59

(1) The Dead Sea Scrolls. When Israel occupied eastern Jerusalem in
1967, there were proposals that the collection of Dead Sea Scrolls held in
the Rockefeller Museum in East Jerusalem be removed to the Shrine of the
Book at the Israel Museum in the Israeli sector and exhibited together with
the Dead Sea Scrolls held by that museum, The proposed transfer was not
carried out, but some of the Rockefeller Museum scrolls were removed to
the Israel Museum for repair, and '"were, after reparation, exhibited in
the Shrine of the Book for a short time, but will soon g0 back where they

88.  See, e.g., 78 EX/5, p.5 (1968), Doc. II.A.6, where Mr. Reinink notes

that detailed reports of his visits to monuments in the occupied terri-
tories had been submitted to the parties with copies to the Director-
General. See also note 71 above, These reports have not been submitted
to the Executive Board.

89. Other issues reported to the Executive Board include the following:

(1)The removal by Israeli authorities of the alter of Banias to a safe
place a short distance beyond the Israeli frontier; Mr. Reinink reported
that "the necessary measures have been taken to guarantee the safety of
the alter [and] it has been returned to its site at Banias." 83 EX/12,
Annex I, p.43; Doc. II.A.15. (2)Changes in the Palestine Archaeologi-
cal Museum; the Director-General's special consultant, Mr, d'Ossat, re-
ported that "only minor measures have been taken and changes carried

out ... may be described as active conservation." Id., at para. 14 (iv)
p.5. (3)Alleged use of Jordanian antiquities at the Paris exhibition
"Israel through the Ages"; Mr, Reinink reported that the French Govern-
ment had given him formal assurance that none of the objects exhibited
was the property of the Jordanian Government. 1d., at Annex II, p.21.
(4)T1llegal traffic in antiquities; Mr. Reinink reported that the Israeli
authorities had shown "a stricter attitude" which he hoped would end the
traffic or "have some restricting influence on the quantities sold and
bought." 1Id., at p.20. :
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(2) The Convention Emblem. Article 6 of the 1954 Hague Convention
provides that "cultural property may bear a distinctive emblem so as to
facilitate its recognition." Article 16 describes the distinctive em-
blem to be used, and Article 17 prescribes certain restrictions on its
use. From the beginning of his service in Israel, Commissioner-

General Reinink requested that Israel mark monuments both in Israel and
in the occupled territories with the Convention emblem,?l The Israeli
authorities in Jerusalem expressed willingness to do so, but no action
was taken,gz and the Israeli member of the Executive Board pointed out
that while Article 16 described the emblem, Article 6 of the Convention
made its use permissive.93 While Mr. Reinink deplored the failure to use
the emblem, stating that its use might have had some influence in the
removal of the Abu Saud buildings, discussed below, he did not charac-
terize the use of the emblem as required by the Convention, or the fail-
ure to use the emblem as a violation of the Convention.

(3) The Mosque of Ibrahim Staircase. The removal by Israeli
authorities of the access stairway on one of the sides of the Mosque of
Hebron was protested by Commissioner-General Reinink as an infringement
of Article 5 of the 1954 Hague Convention. Mr. Reinink observed that
the removal of the staircase "cannot be regarded as a measure either
for safeguarding or for preserving the Mosque.."94 In response to Mr.
Reinink's protest, the military governor of Hebron declared that he
would have a new staircase built, which would, however, not be a replica
of the one removed.?3 The Israeli member of the Executive Board pointed
out that "the stairway was not ancient [and] its removal had revealed part
of one of the finest Herodian bu:tlm:l:lng&;."96 The Director-General's
special consultant, Mr. d'Ossat, observed that in the context of the
planned exteinzl lenidscaping,/"thg ghestisn Of ) tie demolition of the ac-
cess stairway running Ui tie siorc side ol the greal enclosure dating
from the time of Herod, which has hitherto been considered in isolation,
loses much of its specific interest." He agreed that the stairway did
not appear to have been very ancient, but stated that it would be "pos-
sible and desirable to restore it to its place."97

90.  Commissioner-General Reinink's report, 83 EX/12, Annex II, p.3

(1969); Doc. IL.A.15. One scroll, held in private hands contrary to
Jordanian law, was acquired by Israeli authorities with "a reportedly
substantial financial compensation from Israel paid with the help of
an important contribution by a private American source." Ibid. The
transaction had created "ramified legal implications" which would

have to be "regulated at the time of a general settlement after the
war is over." _Ibid.

91.  see 78 EX/5, p.5 (1968); Doc. IL.A.6.

92. 83 gx/12, Annex II, p.4 (1969); Doc. II.A.15.

93. 83 EX/SR.1-29, at SR.23, para. 4.7, p.254 (1969);: Doc. II.A.19.
94,

82 EX/29, Annex II, pp.2-3 (1969); Doc. I1.A,12.

93. 83 EX/12, Annex II, pp.1-2 (1969); Doc. II.A.1S.
6. B3 EX/SR.1-29, at SR.23, para. 4.2, p.253 (1969); Doc. II.A.

97- 83 Ex/12, para. 14(i), pp.4-5 (1969); Doc. II.A.15.




(4) Demolition of the Abu Saud Houses. The demolition by Israel of
the Abu Saud houses abutting on the Western Wall of the Temple (Haram-al-
Sharif), near the part of the Wall known as the Wailing Wall, was protes-
ted by Commissioner-General Reinink as an infringment of Article 5 of the
Convention. Mr. Reinink commented that the removal of the Abu Saud houses
"has changed the aspect of the whole site forever." Although the "houses
were not very valuable as monuments themselves, ... they were of cultural
interest as a group of period architecture and as part of one of the most
important monuments of the world,"?8 The Israeli member of the Executive
Board stated that no cultural property had been involved:

The Abu Saud houses had never been regarded as
possessing any cultural value or historic interest,
The two buildings had been in a neglected, dilapi-
tated state and could not have been repaired.
Moreover, they had been condemned by the municipal
engineers.

(5) Demolition of Buildings in the Old Jewish Quarter. The demolition
by Israel of aged and deteriorated buildings in the 0ld Jewish Quarter and
elsewhere in the Old City for the purpose of redeveloping the area was
questioned by the Director-General, who reported the view of his special
consultant, Mr. d'Ossat, that:

[The] ... pulling down of a whole district, even if
not among the most famous or the most striking, ser-
iously damages the compact appearance of the 0ld City,
which was huddled within its walls, forming a close
fabric of small buildings in vivid and delightful con-
trast with the nearby open spaces and the monumental
but wdtiammsiled) iints jof €he Haram .| Now, with this
dreary and formless artificial space betore our eyes,
and in the absence of any difinite plans for its fu-
ture lay-out, we can only echo the protests made.

(6) The Redevelopment of Jerusalem. The undertakings by Israel to
rebuild and redevelop areas of Jerusalem were seen by the Director—-General
as "bound to result in an alteration of the historical aspect of the urban
scene presented by the Old City."lol The existing work in the 0ld Jewish
Quarter and the more extensive town-planning schemes being studied by
Israeli authorities raised "the whole broad, complex question of the pre-
servation of the historical heritage and aggearance of Jerusalem, not only
in the 01d City but throughout the area."l The Director-General proposed
enlisting "the conscience and the knowledge of mankind on the broadest
scale" to seek solutions to the problem of preserving and developing Jeru-
salem. This would be "in keeping with the mission of the Organization,

98.  1d., at Anmex LI, pp.4-5.

99. 83 EX/SR.1-29, at SR.23, para. 4.3, p.253 (1969); Doc. II.A.19. Mr.
Reinink stated that he did not agree that no cultural property had been
involved, 83 EX/12, Annex II, p.2 (1969); Doc. II.A.1l5.

100. g3 Ex/12, para. 14 (ifi), p.5 (1969); Doc. IIL.A.15.

101. 14, at para. 18, p.7.

102. id., at para, 21, pp.7-8.
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which includes among its major constitutional obligations that of pre-
serving the cultural heritage of mankind,"103

The Israeli member of the Executive Board stated that the demoli-
tion of old buildings in the 0ld Jewish Quarter had nothing to do with
cultural property or with the Hague Convention.l04 He stated, however,
that Israel "wished to restore the Jewish Quarter and where possible to
repair the still existing buildings," and that Israel was "determined
to preserve the historical and cultural character of [Jerusalem], every
stone of which it considered sacred."105

As to the broader issue of reconstruction and redevelopment, the
Israeli member charged that the "wanton destruction carried out by the
Jordanian authorities during nineteen years of their rule" had left many
buildings damaged beyond repair.106 1n this situation, the Mayor of
Jerusalem, Teddy Kollek, had appealed to "outstanding personalities of
all parts of the world, of all religious sects," to advise on planning
through a 62-member Jerusalem Committee. The committee, meeting in
Jerusalem in July 1969, had concluded that "to delay any longer the re-
habilitation of the walls, the clearance of slums and the protection of
sites would do irreparable harm." Immediate study and prompt action
were required, which "must be carried out with full consideration for
archaeological excavations; for each nsw discovery helps relate the
future form of the city to the past,"107

The Director-General observed in his report that the convening of
the Jerusalem Committee had shown that Israel was aware "not only of
the difficulty of the undertaking, but also of the heavy responsibilities
it entails towards the international community." He questioned, however,
whether the use of the Jerusalem Committee would be "sufficient to en-
sure both a real sharing of responsibilities and effective recourse to
the various competent parties and interestel bodies which should be
called into actioun" i o auning fcr t-e €uture of .Jerasalem,l

Some members of the Executive Board considered that Israel, as the
occupying power in Jerusaelm, had no authority to carry out town plan-
ning or urban renewal schemes, a right that resiged in the proper sover-
eign power which they considered to be Jordan.l99 The resolution adop-
ted by the Executive Board in 1969 did not resolve the issue; it re-
quested the Director-General to undertake certain action "in agreement
with the legally sovereign State concerned" and in conformity with United
Nations resolutions. The action requested was: (a) to provide "the
parties concerned, both public and private," with technical advice and

103. Id., at paras, 22-23, p.8.

104. g3 EX/SR.1-29, at SR.23, para. 4.4., p.254 (1969); Doc, II.A.19.
105.  1d., at paras. 4.13-4.14, p.255.

106.

1d., at SR,23, para. 4,13, p.255. The Israeli member charged that
under Jordanian rule, 34 of the 35 synagogues in the Jordanian sec-
tor "were in ruins or had been descecrated," and that: "Hundreds of
Scrolls of the Law had been destroyed and thousands of tombstones
broken or used as hbuilding materials." 1Ibid,.

107. Ibid. The Jerusalem Committee consisted of 62 persons fr
countries. Ibid.
108,

83 EX/12, para. 21, pp.7-8 (1969); Doc. II.A.15.
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assistance; (b) to seek means of ensuring the application of the 1954 Hague
Convention, the 1956 Recommendation and UNESCO resolutions; and (c) to
"provide world public opinion with objective information" promoting, as to
the preservation of Jerusalem, "a vast movement of understanding and mu-
tual respect between the cultures whose historical roots are there."110

The 1970 Jordanian Complaint

In January 1970, the Jordanian Government protested Israel's "con-
tinuous violations against [Jordanian] cultural properties and antiquities" -
in a letter addressed to Dr. Brumner, which asked that the Executive Board
study the case and '"take more effective measures against Israel occupation
authorities."111 Four particulars were cited:

1. The Israeli occupation authorities are still
permitting excavation directed by its men or
by foreign expedition... [in the Hebron
district.]

2. In Jerusalem, excavations are carried out in the
vicinity of Haram-es-Sharef area (one of the most
sacred Moslem shrines).

3. The Israeli occupation authorities consider the
Palestine Archaeological Museum as one of the
Israeli museums....

4. The Dead Sea Scrolls are still in the Israeli
Mulgeum o ., 112

The complaint was transmitted to Mr. Reinink, who reported, in May
1970, that "no excavations are being carried out" in the llebron district,
and that, "with the exception of a few fragments that are being repaired
and will follow as soon as repairs are completed,” "the Dead Sea Scrolls
that were in the Rockefeller Museum on 5 June 1967, have been returned to

109. g3 px/SR.1-29, at SR.28, paras. 37.3-37.4, p.318 (Soviet Union);
and SR.29, para. 8.1, p.322 (Jordan) (1969); Doc. II.A.19.

110. 83 EX/Dec. 4.3.1, para, 7 (1969); Doc. II.A.20. Paras. (a) and (c)
were proposed by the Director-General in his report, 83 EX/12, para. 24,
p.8 (1969); Doc. II.A.15. The Executive Board also asked the Director
General to consult with the Parties to the 1954 Hague Convention as to
the advisability of calling a meeting to study "means whereby the scope
of the said Convention can be made clear and its efficacy enhanced.”

83 EX/Dec. 4.3.1, para. 8 (1969).

111. See 84 EX/8, Annex V, letter to Dr. Brunner dated Jan. 22, 1970;
Doc. IT.A.21. The complaint was transmitted by Dr. Brumner to Mr. Rein-
ink, and, through the Director-General, to the Executive Board. See 84
EX/8, Add., Annex, p.4, (1970); Doc. IL.A.21.

112. Ibid. Para. 4 also charged, without specifics, that bjects
have veen robbed." 1Ibid. iy
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that museum."}13 Mr. Reinink noted, however, that excavations were being
carried out in the vicinity of the Haram-al-Sharif area in Jerusalem,

"but they do not threaten the safety of the sacred Moslem monument and

do not, therefore, fall under the terms of the [1954 Hague] Convention.'"11l4
No mention was made of the status of the Palestine Archaeological Museum,
which appears no longer to have been in dispute.lls

The exchanges between Jordan, Brunner and Reinink were transmit-
ted by the Director-General to the Executive Board together with the
Director-General's regort on his activities under the 1969 Board reso-
lution quoted above.ll® Although it thus had the Jordanian complaint
before it, the Board made no mention of the Jordanian complaint in adop-
ting a resolution that took note of the Director-General's report and
invited him to continue his efforts under the 1969 Executive Board re-
solution.117

The 1971 Jordanian Complaint

In May 1971, Jordan renewed its complaint with a detailed statement
charging Israel with violations of the 1954 Hague Convention under three
headings:

(1) Illegal activities of archaeological excavations;

(2) Continuation of demolition and expropriation of
cultural buildings; [and]

(3) Plans for drastic changes of the uniqueness of
the City of Jern:calem and its surroundings, in-
Juding "helHoly Mourt!o! Olivas )il

The most significant charges made by Jordan are summarized below,
together with both the response made by Israel and the observations sub-
mitted by Commissioner-General Reinink,l19

As to archaeological excavations, Jordan charged that excavations
in the Haraz-al-Sharif, or Temple Mount, area were designed to extend 485

113. g4 EX/8 (1970); Doc. II.A.21. Mr. Reinink asked Dr. Brunner to
"inquire from the Jordanian Government which objects have been rob-
bed."” 1Ibid. See n. 112 above.

114. 1344,

115. , report by Dr. Brunner dated June 6, 1970, makes no mention of the
Palestine Archaeological Museum while reiterating Jordan's other com-
plaints. See 84 EX/8, Add. 7, Annex, p.2 (1970): Doec. II.A.21.

116. gee 84 EX/8 (1970), and text at note 110 above.

117. 84 EX/Dec. 4.3.1 (1970); Doc. II.A.23. Jordan did not address
the Executive Board during its brief debate. See 84 EX/SR.1-33, at
SR.30, pp.343, 352-54 (1970); Doc. II.A.22.

118. 87 EX/31, p.2 (1971); Doc. II.A.24. The Jordanian statement.was
sent to the NDirector-General for presentation to the Executive Board.

119. 87 EX/34 and 87 EX/35; Docs. IT.A.25 and II.A.26, respectively.
_35..



metres along both the southern and western pertions of the Wall in order

to expose the Wailing Wall and to "pave the way for the seizure of the
Haram-esh-Sharif and its replacement by the dream Temple of 2,000 years,"120
Jordan charged that the excavations had already reached a lemgth of 230
metres and had resulted in the destruction of buildings adjacent to the
Wailing Wall, Their continuaticn along the western Wall "is being carried
out under more Arab cultural and Moﬁlem religious properties adjeoinine the

f' » wggﬂs, endangering no less than 300 buildings inhabited by around 3,000
™. (Ar3ws."121 ‘ !
| | ]
. Israel responded that the excavationg (jere designed to "make a stra-
'tegraphic study of the site in order to r#ital the history of ancient Je-
" and that they were b@{ng congdcted "in an area on which there

1

I
i ; rusalem,
|
|

are no cultural or historical monumepfs."122 The excavations were said

by Israel to have done no damage ,tp”Moslem cultural property and to "pre-
sent no danger whatscever to Moslem religious buildings.” The buildings
demolished' near the excavétﬂ@p/hite were said to have been dilapidated and
pulled down for safety rédfofis; "they included not one historical or cul-
tural building." Israel gﬁated that the excavations were being conducted
in "a most scilentific and careful manner," and "[n]o demolition of any
Moglem cultural building or monument has been, or is being, contemplated,'123
Israel said that much of the work complained of by Jordan was not excava-
tion; it was "the clgaring of refuse and debris which [had] accumulated
through the centuriés under the arches built by King Herod to support the
bridge connectirg the Temple Mount to the Western Hill," wh%ch according
to Israel created no danger to buildings or to monuments , 12

! " Mr. Reinink stated that in the past year, "no destruction or removal
off thmovable property [had] taken place either to make room for an extended
exposure of the Wailing Wall or for an extension of Professor Mazar's
exégvations,” and that he did not believe that any such action was planned.125
Mr.i Reinigk sidc WHdt thedlparirg (f Tie @ubteraneir tunnels was not ex-
cavftfﬁﬁ in the ordinary sense of the word: "No new tunnele ar& being made
that; could threaten the safety of the buildings above, but constructions
that wefe'built hundreds and thousands of years ago are being cleared of
aricient debris and cleaned." 1In his view, this work did not risk damage to
the streets and buildings above.

Xt should be noted that the Jordanian statement, dated May 6, 1971,
Vas circulated to the Ixecutive Board under the date of May 7 for dis-
‘cussion at a Board meeting on May 1ll. Both the Israeli response and
Mr. Reinink's report were dated May 10, the latter being circulated
on the day of the Board meeting.

EX/31, supra, paras. 3-4, pp.2-3.
121. 1d., at paras. 6-7, p.3.

122. 87 EX/34, supra, at para. 4, p.l.
123. Id., at para. 6, p.2.

124. 1d., at para. 7, p.2, i
125 87 EX/35, supra, at p.l.
126. 14,, at p.2.




As to the demolition and exproprisztion of cultural buildings, and
the Israeli plans for changing Jerusalem, the Jordanian complaint charged
that "over 200 Arab mediaeval cultural and religious buildings" had been
destroyed, and that large areas around Haram-al-Sharif and elsewhere had
been appropriated and seized by Israeli military authorities. These
seizures were seen by Jordan as a prelude to redevelopment under the Is-
raeli master plan which would change "not only the demographic situation
and the unique character of Jerusalem, but also the villages and hills
around the city."127

Israel responded that the redevelopment of Jerusalem was '"the best
refutation of the Jordanian allegations that Israel is bent on demolition
and destruction." 1In contrast to Jordan's treatment of Jerusalem, "Israel's
activity is governed by the strongest desire to preserve the beauty and
character of the city) with the utmost care to avoid errors and with the
use of expert advice whenever necessary.lz

Mr. Reinink noted that in general Israell plans for new housing
would be within his terms of reference under the 1954 Hague Convention
only when it appeared that monuments would be threatened through such ac-
tion. Mr. Reinink considered that plans for reconstruction of the 0ld
City of Jerusalem, including the Jewish Quarter, clearly fit within his
terms of reference, however, The 0ld City was a great monument as to which
the Commissioner-General felt he had a great interest.l29 Without com-
menting on the specifics of the Israeli master plan, Mr. Reinink observed
that "the ideas that lead the reconstruction are sound" and "the old town
will not have suffered when the reconstruction will be completed.'130

The Jordanian complaint, termed a "Report from the Government of
Jordan on the Violation of the Hague Convention," came before the Exe-
cutive Board in May 1971 together with responses made by Israel and by
the CommissiloHer-3siersi) | Both the Jordaniir #nd cthe Israeli positions
were amplified in statements made in the Executive Board, 131l but the
debate was adjourned and the matter deferred to the Board's fall 1971
session without decision. This action was taken on motion by the United
Kingdom Executive Board member, who observed that a vote "would imply
passing judgment on the validity or otherwise of the contentions ad-
vanced," and that time was therefore necessary "both for reflection and
for consultation with governments, whose responsibility would be in-
volved in any findings on what was manifestly a political jssue,"132

127. g7 EX/31, supra, at paras. 11-18, pp.4-5.

128. 87 EX/34, supra, at paras. 9-10, p.2. The rebuilding of Jerusalem
and the erectfon of new buildings to house a growing population were
termed "normal civic developments." Ibid.

129. 87 EX/35, supra, pp.2-3.

130. Ibid. Mr. Reinink noted that the Israel master plan had been
heavily criticized in other respects and it was not certain what
would be done. He also "would have preferred," rather than Mayor
Kollek's Jerusalem Committee, '"a committee of advisers, eventually
the same persons, not nominated by an Israeli authority, but by an

international body, for example by UNESCO." 1Ibid, See text at note
107 above. :

See 87 EX/SR.1-15, at SR.9, paras. 34.1-34,10 (Jordan), 35.1-35.4
(Egypt), and 36.1-36.4 (Israel), pp.97-99 (1971); Doc., IIL.A.27.
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The 1971 Lemaire Report

In the interim between the May and October Executive Board meetings,
Director-General Maheu, with the agreement of Israel, sent Professor Ray-
mond Lemaire to Jerusalem as special consultant to the Director-Ceneral.
Mr. Lemaire's task was ' to prepare a report for the Director-General deal-
ing ... with the factual situation in the City of Jerusalem, and with the
plans and intentions of the Israeli authorities insofar as they had al-

ready been made public by these authorities or might be made public during
his visit, "133

Professor Lemaire visited Jerusalem in September 1971 and submitted
his report to the Director-General on October 7, 1971l. On October 18, the
Director-General submitted to the Executive Board for its information "ex-
tracts broadly representative of the report rendered to him" by Professor
Lemaire,134 The full text of Professor Lemaire's report has not been made
public.

The Director-General's extracts from Professor Lemaire's report are
arranged in five sections: damage to cultural property; excavations; clear-
ance work; conservation of Jerusalem's monumental heritage; and the town
planning of Jerusalem. Each section is confined to factual obsarvations
and conclusions; no views are expressed on the disputed legal issues.

At the outset, Professor Lemaire praised the effective assistance given
him by the Israeli authorities and their constant efforts to facilitate his
inquiries. The authorities had given Professor Lemaire 'free access to all
the sources of information needed alike on excavations, on restoration o-
perations and on town planning schemes for Jetusalem.“i35

(1) Damage to Cultural Property. In the Haram-al-Sharif area, Pro-
fessor Lemairz fpuid tral ‘considierab L déno iticr Wori. [had] been carried
out to open up the enormous esplanade which now runs in front of the Wail-
ing Wall," but that Israeli authorities had 'confirmed that no further de-
molitions had been carried out since June 1969 and that no further destruc-
tion was contemplated in this zone."136

132, 1d,, at SR.9, para, 43.1, p.100. The vote was 13 to 11, with 3
abstentions, Id., at para. 46, p.101. See note 119 above.

133. gee 88 EX/47, para. 1, p.1 (1971); Doc. II.A.29. Mr. Lemaire
was professor at the University of Louvain and Secretary-General of the
International Council of Monuments and Sites.

L Id., at para. 4, p.2. The "extracts" consist of quotations taken
by the Director-General from Professor Lemaire's report.

- Id., at para, 3, p.2. All direct quotations given below reproduce

Professor Lemaire's language as quoted by the Director-General.

136. Id., at para. 5, p.2. Lemaire noted that the area "undoubtedly
contained some buildings of undeniable architectural value." Ibid.
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As to the Jewish Quarter, israeli authorities had completely evacuated it
"in order to clear it up and to restore it," in the course of which
Lemaire noted that "pralseworthy efforts are being made to preserve all
the old buildings that have survived,"137

(2) Excavations. Concerning Professor Mazar's excavations around
the Haram-al-Sharif, Professor Lemaire reported that:

the site covers a zone extending along the Herodian
walls of the Temple from the south-west corner,
stretching 200 metres south and 150 metres west and
varying in width from 50 to 75 metres.

Although the excavations had uncovered remains of very great importance
"dating from the epoch of Herod the Great and of the Ommiads," Professor
Lemaire found that there was '"no urgency of a technical nature...to jus-

tify the necessity of carrying out these excavations for reasons of con-
servation."

In Lemaire's view, the excavations just described had not “occasion-
ed the demolition of any notable buildings,” and "the work at present being
carried out in no way threatens the stability of the Herodian Temple en~
closure, nor, accordingly, tgsgpreservatinn of the very important monuments
constructed on the terrace.," Lemaire commented that the extention of
the excavations to the north, however, had "caused the very regrettable
demolition of the Madrassa Zawuyah al Kakhriya group," probably "as a
result of instability of the buildings due to soil subsidence caused by
enormous earth works carried out in the vicinity in connexion with the

very radical even ruthless clearasce of the Wailing Wall zone and in con-
nexion with the excavations,"l4

As to excavatichs in the Jewish (uarter, Proressor Lemaire stated
that the excavations were being '"conducted with exemplary method and at-
tention to detail," and "are uncovering remains in successive horizons of
all the great periods of the city." He stated that the excavations '"have
not directly caused the destruction of buildings of cultural value," and
were '"perfectly justifiable" at this time since the planned reconstruction
of the Jewish Quarter "meant the partial destruction of remains preserved
in the sub=-soil or that it would be imﬁoaaible to carry out excavations
for a very long time if not for ever,'l4l

137. I1d., at para, 6, p.3. Lemaire further stated that: "Indisputably
the will of the team of architects responsible for rehabilitating the
quarter is to preserve everything which can be preserved...." Ibid.

138. Id., at para. 8, p.3.

1395 Ibid. Lemaire noted that the excavations "have no where reached
the footings of the walls, which are on average more than 20 metres be-

low the surface where they appear to stand directly on the bed rock."
Ibid.

140. Ibid. Lemaire observed that probably the demolitions had originally
neither been desired nor intended. Ibid.

141, Id., at para. 9, pp.3-4.
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(3) Clearance Work. The undexground chambers being emptied of ac-
cumilated earth and rubbish lie beneath some of the most important Muslim
monuments in Jerusalem. Professor Lemaire considered that these chambers
"are very strongly constructed," however, and that "apart from a few
cracks due to earth tremors [they] are in an excellent state of preserva-
tion." Lemaire said that the clearance work is not affecting the safety
of the buildings above "as the vaults have always genuinely borne the
weight of the buildings on top" ana care is being taken to do the "neces-
sary reinforcement work [where] damage due to earth tremors might have
given cause for concern.'142

In Professor Lemaire's view, the clearance operation is not "excava-
tion of the conventional type." It is "a freeing of @ subterranean monu-
ment which is justifiable on the score both of the undoubted cultural in-
terest of the structure and of the improvement which it will effect when
the work is finished and the polluted waters are evacuated by new con-
duits."43  In two places, however, "where the chambers against the wall
of the Temple enclosure are not contiguous," Lemaire found that "narrow
tunnels have been dug in the earth banking, to free the Wall." The new
tunnels "are solidly braced by means of metal tubes," but he considered
this a "temporary solution" and said that "the greatest attemtion will have
to be given to the definitive consolidation, if the stability of the buil-
dings erected above them is not to be imperilled.“14a

(4) Conservation of Jerusalem's Monumental Heritage. The restoration
and rebuilding of the Jewish Quarter was said by Lemaire to be preserving
those buildings which the architects consider can be saved, but "both in
conception and as regards certain restoration techniques," Lemaire found
that "the work is often below what one might have hoped." Restoration
operations on certain Arab buildings and monuments were also criticized

by Lemaire as "misconceived," with the suggestion that "technical assis-
tance is vitail,|Bahd Gieully (nebdkd) Mfs

(5) The Town Planning of Jerusalem. Professor Lemaire stated that the
Israeli 1968 Master Plan for Jerusalem "'in no way alters the structure [or]
the appearance of the 01d Town bounded by the Ottoman Ramparts."146 The
plan was still in the process of being worked out, however, and Lemaire
considered that care must be taken to avoid errors of judgment, which would
be costly in the landscape as difficult as Jerusalem's. One "exception-
ally serious error" seen by Lemaire in the draft plan was the provision for

142. 1d., at para. 10, p.4. Lemaire “personally inspected certain bull-
dings erected above the area that has been cleared, and did not observe
the slightest sign of subsidence or recent cracking." Ibid.

143. 1pid.

144. Id., at p.5. Lemaire noted that: "Uneasiness about this on the part
of the owners of these properties is perfectly understandable and jus-

tified." Ibid.
145. 1d., at paras. 11-12, p.5.

146. id., at para. 13, p.5.
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a special commercial zone in the middle of the town on a site linking
the Jewish Quarter to the south complex in the heart of the city.

He said that 2915 error should be brought to the attention of the Israeli
authorities.l

The preservation of the countryside surrounding the 0ld Town was
seen by Lemaire as a major element of the Master Plan. A zone in this
area had been expropriated for conservation as a national park, which
Lemaire said would constitute "a safety zone of great importance for
Jerusalem's historical landscape.'148

Executive Board Review, October 1971

The October 1971 Executive Board meeting received both the Director-
General's excerpts from Professor Lemaire's report and a new statement
by Jordan supplementing the statements that had been before the previous
session of the Board. Jordan's statement, termed a "Memorandum to be
attached to the Jordanian Report concerning the violations of the
Hague Convention," specified that it was a supplement to the earlier
report so that both constituted one complaint submitted for consideration
by the Executive Board. 149

In its supplementary report, Jordan charged that Israeli military
authorities had been:

...continuing excavations in the form of underground tunnels...
all along the Western Wall. Reports about these excavations
show that these tunnels took different directions and have been
approaching the surface of the ground in many areas. The sacred
Istahnlk)6 526 2fe ¢xphsid)|£g) dange=-|ak |a cezvult of these excava-
tions....13V

The excavations were alleged to be a preliminary stage to excavations
within Haram-41-Sharif; Jordan stated that in the end the Israeli mili-
tary authorities "would claim that they have found some archaeological

relic of the Temple, thus to justify their getting possession of Haram-
Al-Sharif."151

147. 1d., at p. 6. A competition for the reconstruction of the zone
had been organized without having been preceded by an "acceptable
archaeological, urbanistic or architectural study.” Ibid.

148, 1Ibid.

149. 88 EX/46, para. 3, p. 3 (1971); Doc. II.A.28. The document was
dated Oct. 8 and circulated Oct. 13 for consideration at a meeting
to be held on Oct. 20, 1971.

150. 1Id., at para. 5, p. 3. Specific instances of cracking were cited
in a two-story building on the road that leads to the Wailing
Wall in the Jewish Quarter and in the Ottoman School situated in
middle of the Israeli excavatioms. Id. at paras. 8-9, p

151. 1I1d., at para. 6, pp. 3-4.
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The new Jordanian report also charged that as part of their plan
to change the character of the occupied city of Jerusalem, the Israeli
military authorities "began changing the names of some historical places
and quarters, giving them Jewish names instead.” The changes were seen
by Jordan as "a revenge from the history related to these names," and
a deed that showed the Israeli integg%on to alter the unique historical
and cultural character of Jerusalem.

During the debate in the Executive Board in October 1971, the
Jordanian representative reiterated the charges made in the Jordanian
complaints and commented that the extracts that had been quoted by the
Director-General from Lemaire's report had been "based on [Lemaire's]
observations of plans shown to him by the Occupying Authorities and
on his discussions with them." The Jordanian representative said the
Lemaire report confirmed Jordan's charges, however. He said the report
confirmed that "illegal excavations were still being carried out, that
valuable monuments had been demolished and others likely to be demolished,
that religious sites and monuments were in danger of collapse, that the
Master Plan was being implemented and that property had been illegally
expropriated.”

The Israeli representative reiterated his government's view that
the 1954 Hague Convention did not prohibit archaeological excavationms,
and that indeed in some instances archaeological excavations had to be
undertaken to protect cultural property.154 Examples of important dis-
coveries were cited by Israel and it was observed that in contrast to the
neglect and vandalism of the period of Jordanian rule, the "Government
of Israel remained fully committed to consider the greservation of cultural
property, whatever its origin, as a sacred trust."122

A draft resolation submiitea by represencacives-of six states,
Afghanistan, Algeria, Czechoslovakia, Egypt, Lebanon and Pakistan, took
note of the Jordanian complaints and accused Israel of violating the 1954
Hague Convention and of disregarding UNESCO resolutions.156 An amendment

152, 1I1d., at paras. 12-13, p. 5. Two specific instances were cited:
"Solomon Road" changed to the "Parachutists Road," and "Bab Al
Magharebeh Gate" changed to "Rehov Beit Mahsi." Id., at para. 14, p. 5.

153. 88 EX/SR.1-20, at SR.7, paras. 2.1, 2.10 and 2.13, pp. 63-65(1971);
Doc, II.A.29.

154. Id. at SR.7, paras. 5.1 and 5.7, pp 66-67. An example cited by
Israel was the insistence by Israel that archaeological excavations
be carried out before a seminary was built in the Armenian Gardens,
as had been authorized by the Jordanian authorities. Ibid.

155. See id., at SR.7, paras. 5.3-5.9, pp. 66-68.

156, 88 EX/DR.1 (1971). Israel commented that the draft resolution
had been submitted by six states that had no diplomatic relations
with Israel, and that it completely ignored both the Director-
General's report and the Commissioner-General's report. 8
SR.1-20, at SR.7, para. 5.16, p. 68 (1971); Doc. II.A.29./ &
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submitted by Brazil sought to delete the specific conclusions as to
Israel's actions from the draft resolution, and to reiterate the previous
UNESCO calls upon Israel to desist from archaeological excavations in
Jerusalem.

The representative of the Federal Republic of Germany found the
information submitted to the Board insufficient "to form a proper basis
for a sound and definitive judgement.” 1In his view, Mr. Reinink's report
showed that:

(1) excavations near the walls of the Harem esh-Sharef had been
continued, but they were not excavations in the ordinary sense
of the word and did not endanger the streets and buildings above;

(ii) since [June 1970] no destruction or removal of buildings had
taken place in the 01d City of Jerusalem in order to make room
for extended excavations; and

(1ii) while a Master Plan for reconstruction of the city of Jerusalem
existed, no monuments in the sense of the Convention were threat-
ened as far as the city outside the walls was concerned.158

The West German representative said that Professor Lemaire's report showed
that the excavations around Haram-al-Sharif "had in fact led to the
demolition of notable buildings", but he observed that "Professor Lemaire
did not indicate that any damage had been caused or risk involved to
cultural monuments by excavation works continued after the time of the
relevant UNESCO resolutions."

Another speaker, the representative of the United Kingdom, noted a
tendency fu the Execntive Board to bring iato, the discussion "political
issues aflecting (hu gensral statye of Jeruaszlen waich in his view were
not appropriate to UNESCO." He considered that the Board's competence
"eentered on UNESCO's role as custodian of the Hague Convention," which
had not been ratified by the United Kingdom. He had doubts as to the
Convention's "effectiveness in many places and in many circumstances",
but since he was not in a position "to participate in positive judgements
relating to the application of that imperfect instrument", he would
"abstain on the draft resolution and on any amendment to it purporting
to exercise judgement in the matter."160

157. 88 EX/DR.2 (1971). The Brazilian and the Peruvian representatives
commented that the Board was "'getting lost in the maze of Jerusalem
and that it was difficult to form a completely clear and positive
opinion." 88 EX/SR.1-20, at SR.7, paras. 7.1-7.4 and 10.3, pp.
69~71 (1971); Doc. IT.A.29.

158. Id. at SR.7, paras. 13.2-13.4, pp. 72-73.
159. Id. at SR.7, para. 13.3, pp. 72-73.

160. 1d., at SR.7, paras. 6.1-6.2, p. 79. The United States did not
participate in the debate.
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The resolution finally adopted by the Board made no finding con-
cerning Israel's compliance with the Hague Convention. It repeated
previous UNESCO calls upon Israel to desist from archaeological excavations
in Jerusalem, and to adhere scrupulously to the Hague Convention and to
previous UNESCO resolutions.l6l The resolution also invited the Director-
General "to ensure the presence of UNESCO in the City of Jerusalem with
a view to securing an efficient implementation of" the previous UNESCO
resolutions.

Israel Rejects the 1971 Executive Board Decision

In November 1971, Director-General Maheu drew the attention of
Israel to the Board's request that he "ensure the presence of UNESCO"
in Jerusalem. Mr. Maheu suggested to Israel that a formula could be
devised, "based on UNESCO's past experience in the preservation of the
cultural heritage of mankind,"163 that would fulfill the mandate of the
Executive Board.

Israel's answer came in January 1972 from Abba Eban, the Israeli
Minister of Foreign Affairs. Mr. Eban stated that the Executive Board
decision had been "influenced by political considerations rather than
[by] those cultural objectives which we in UNESCO share." He noted that
Israel had willingly received the Director-General's personal representa-
tives, Professor d'Ossat in 1969 and Professor Lemaire in 1971, who had
reported to the Director-General personally on the protection of cultural
property im Jerusalem. Israel had also co-operated closely with Mr.
Reinink, the Commissioner-General for Cultural Property under the Hague
Convention. Notwithstanding Israel's cooperation, however, Mr. Eban
observed that the factual reports submitted by these officials and made
available to the Board "do not-appear to have been given their due weight
and consideration n @le@kliberatibns and 'conclusizns of the Executive
Board." Israel therefore found itself "unable to co-oserate with measures
designed to implement" the Executive Board decision.l®

161. 88 EX/Dec. 4.3.1 (1971); Doc. II1.A.30. The vote on the paragraph
relating to archaeological excavations was 28 to 1, with 3 abstentions
88 EX/SR.1-20, at SR.8, para. 17, p. 82 (1971); Doc. II.A.29. The
resolution as a whole was adopted by 29 votes in favor to none
opposed, with 3 abstentions. Id., at para, 22, p. 82. The United
States abstained on two preambular paragraphs, but voted in favor
of the resolution as a whole. Id., at para. 25, p. 83.

162. 88 EX/Dec. 4.3.1, para. 7 (1971); Doc II1.A.30.

163. 89 EX/19 Rev., para. 2, pp. 2-3 (1972); Doc. IL.A.31. The Director-
General stated that he had at the same time "suggested several
ways which might be contemplated of ensuring the presence of Unesco
in the City of Jerusalem." Ibid.

164. 1Id. at para. 4, pp. 3-4.
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A draft reso%gtion submitted at the ensuing session of the Executive
Board in July 1972 3 sought to condemn the continuous violation by Israel
of the Hague Convention and of UNESCO resolutions. The draft was sub-
mitted by Afghanistan, Algeria, Czechoslovakia, Egypt, Lebanon and Pakistan,
the same six states that had sought to condemn Israel's action at the
October 1971 session of the Executive Board.166

Jordan began the debate in the Executive Board with a renewal of
the charges that continued Israeli excavations in the Haram1-Sharef
area were threatening damage to historically and culturally important
Islamic buildings.l6/ Jordan noted the Israeli refusal to co-operate with
the Director-General, and called upon UNESCO to decide "whether it should
leave Israel to choose between full cogpliance with the Board's decision...
or immediate expulsion from Unesco."16

The Israeli spokesman stated that although the Executive Board's
deliberations usually showed a "practical approach and disinterested-
ness,"” he could find "no correlation whatsoever between the resolutions
[relating to Israel] and the periodic reports of the Commissioner-General
or the published report presented by the personal representative of the
Director-Ceneral." He said that therefore one had to conclude that the
Board's resolutions "were influenced by considerations other than the
safeguard of cultural property and unconnected with the facts of the
situation." Israel considered that the draft resolution before the
Board made no pretence of objectivity; it was "blatantly biased and
politically motivated, marked by distortion and suppression of the truth
and total disregard for the reports of experts . . . or for evidence
produced by Israel."

The israsli reprasentaiive roted thei 'the Hague Convention was
the creation of 'GHESSC", and”chac “ae Conmissioner-General appointed
under the terms of the Convention provided the facts of the situation

in periodic reports." The Commissioner-General could count on Israel's
co-operation:

165. 89 EX/DR.20 (1972)

166. See note 156 above.

167. The Board, meeting on July 6, 1972, also had before it three other
documents: a note submitted by Jordan on July 3 that cited six
specific instances of damage alleged to have resulted from the
continutation of excavations along the western and southern walls
of Haram-al-Sharif; a report by Mr. Reinink on other matters; and
a note by Israel dated July 4 submitted in response to Jordan's
note of July 3. The Israeli response denied or otherwise avoided
each of the six Jordanian allegations. See 89 EX/19, Adds. 1,2
and 3 (1972); Doc. II.A.31.

168. 89 EX/SR.1-27, at SR.25, para. 6.1-6.11, pp. 291-93 (1972); Doc.
IE.A.32,




If [the Commissioner-General] ever felt that he required expert
assistance, he could have recourse to Article 7 of the Regulations
of the Convention. Any request made by him for Israel's approval
in conformity with that Article would be examined favourably.169

Israel's reference to UNESCO's role under the 1954 Hague Convention, and
to the Commissioner-General's authority to appoint experts, may have been
designed to offer a means through which a UNESCO "presence'" might be
established in Jerusalem without compromising Israel's position concerning
the continuation of archaeological excavations. So far as is shown by

the public record, however, no such request was made by Commissioner-
General Reinink.

The Director-General drew attention during the Board discussion to
Article 23 of the Hague Convention, which provides that UNESCO may pro-
vide technical assistance to the Contracting Parties "in organizing the
protection of their cultural property, or in connection with any other
problem arising out of the application of the present Convention."
Acting under this article, the Director-General expressed his willingness
to provide such technical assistance in the form of an expert mission
to Israel; the expert would thus establish a UNESCO presence in
Jerusalem.170 TIsrael made no public response to this suggestion at the
meeting of the Executive Board.

During the discussion of the Israeli response, quoted above, several
members of the Executive Board criticized Israel's characterization of
the Board's previous decision as having been politically motivated.
The Lebanese member saw "an affront to the Board which represented the
international community in matters falling into its field of competence."171
The Spanish member recalled that the Board decision had been an "almost
unanimous decisicn |01 4he—Toiard o which Tsrael had ad lack of good
friends."172 Mr. Wynter of Jamaica thought it strange "to find himself,
as a Jamaican, accused of voting for [the Board's 1971 decision] for
political reasons.” His government had voted for the decision "for
the sole purpose of achieving Unesco's objectives," and he considered

169. Id. at SR. 25, paras. 7.2-7.6, pp. 293-94. Art. 7 of the Regulations
to the 1954 Hague Convention empowers the Commissioner-General to
obtain the services of experts with the approval of the party
to which the Commissioner ~General is accredited.

170. 1Id., at SR.25, para. 16.3, p. 299; and SR.26, paras. 2.1-2.3,
p. 301.

171. Id., at SR.25, para. 9.3-9.6, p. 295-96.

172, 1d., at SR.26, para. 5.3, pp. 302-03.
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that "although political considerations inevitably influenced the decisions
of an intergovernmental body, most of tnf members of the Board had voted
for the resolution on cultural grounds. 73

Mr. Wynter also stated that the Board now faced a situation in which
a UNESCO Member had "refused to accept a decision taken without any
negative vote,”" a case for which the UNESCO Constitution had made "no
provision for applying sanctions." In his view the Board should offer
its good offices to Israel, while deploring Isreel's attitude and renew-
ing its call for co-operation. Mr. Wynter considered that Israel should
review its decision: "If indeed it was doing all in its power to protect
cultural property, then it had nothing to fear from a UNESCO presence."17

In the place of the provision in the six-member draft resolution
that would condemn Israel's violations of the Hague Convention, the Board
adopted a paragraph stating that the Board:

Reproves Israel's negative attitude with regard to [the 1971 Exec~-
utive Board decisiun.]175

The word "reproves" had been stated as "réprouve” in the original French
text, and initially translated as 'reprobates" in the English text. The
Lebanese meTygr suggested that "censures" might be a more suitable English

equivalent. The Canadian member, supported by the United States member,
proposed the substitution of "regrette" ("regrets" in English) for "ré&-
prouve."1 The Canadian proposal was rejected by 13 votes in favor, to

14 against, with 3 abstentions.l78 "Réprouve" was then accepted by 21
votes to uone, wirh © ahstcntionu5179 but-after consultation with the
UNESCO Secretarigt sfanslation sefuices it !wes zgreed that the English
text should read: "Reproves Israel's negative attitude...."18

173. 1d., at SR.26, paras. 8.1-8.2, p. 303. Mr. Wynter said that "he
would have hoped that Israel could agree that a proposal might be
good in itself, regardless of the motives which inspired it." Ibid.

174. 1d., at SR.26, paras. 8.3-8.5, pp. 303-04.

175. See 89 EX/Dec. 4.4.1, para. 5 (1972); Doc. II A.33. The amendment
was submitted by Mr. Carneiro of Brazil, who considered that the
Board lacked information as to the violations by Israel of the
Hague Convention. See 89 EX/SR.1-27, at SR.25, paras. 10.1-10-3,

pp. 296-97; and SR.26, paras. 10.1-10.3, pp. 304-05 (1972); Doc.
5y A

176. See id., at SR.26, para. 18.4, p. 306; and 89 EX/DR.21 (1972).

177. See id.,, at SR.26, para. 13.1, p. 305 (Canada); and para. 19.1,
p. 306 (United States).

178. 1d., at SR.26, paras. 29-30, p. 308.

179. 1d., at SR.26, para. 31, p. 308.

180. Id. at SR.27, paras. 3-4, p. 311.




The resolution also "[deplored] the continuation under present
conditions of archaeological excavations in Jerusalem by Iarael,"1 1 and
once again called upon Israel to scrupulously perserve "all sites, buildings,
monuments and other cultural properties," to "desist from any archaeolog-
jcal excavations," and to adhere scrupulously to the provisions of the
Hague Convention and UNESCO resolutions.l82Z The rescolution thus contained
no explicit finding that Israel had violated the Hague Convention.183

A UNESCO "presence" in Jerusalem, 1972

The Executive Board's decision was transmitted to Israel by Director-
General Maheu in July 1972 together with the suggestion that a formula
be devised to implement the Board's decision calling for the establishment
of a UNESCO presence in Jerusalem. The Director-General also renewed
the offer, made orally at the Executive Board Meeting, to provide, "at
the expense of UNESCO, under Article 23 of the Hague Convention, technical
assistance, in the form of an expert mission," if that were acceptable
to Israel.is4

The Director-General's technical assistance offer was accepted by
Tsrael on October 6, 1972, just prior to the Executive Board's considera-
tion of the question at its fall 1972 meet1n31185

In an oral statement made at the Executive Board meeting, Director-
General Maheu stated that he intended "to appoint an expert of recognized
standing, in order to furnish technical assistance to Israel for the
preservation of the cultural heritage of Jerusalem, under the terms of

Article 23, paragraph 2 of The Hague Convention." The Director-General
went on to say thalt:

181. 89 Ex/Dec. 4.4.1, para. 6 (1972); Doc. II.A.33. The paragraph
was proposed by the representative of France and was adopted by
a vote of 14 to 2, with 2 abstentions. See 1d., at SR.27, para.
33, p. 309.

182. 89 EX/Dec. 4.4.1, para. 7 (1972). Each separate sub-paragraph
was adopted without dissent. at SR.27, paras. 35-40, p. 309.
The resolution as a whole was adopted by 22 to none, with 8 absten-
tions. Id., at para. 46, p. 309.

183. Just prior to the voting, the United States representative stated
that: “The Hague Convention...was silent on the issue of archaeolog-
jcal excavations. That did not mean that the Convention could not
or should not be amended, but such excavations were not in themselves
sufficient grounds for accusations that Israel was violating 1t
1d., at SR.27, para. 19.5, p. 307.

184. 90 EX/9, paras. 2-3, pp. 2-3 (1972); Doc. IL.A.34. See text at note
170 above.

185. 1d., at para. 4, p.3. Israel's letter of acceptance was rec d
on Oct. 6, 1972, and distributed the same day for consid

at an Qct. 11 meeting of the Executive Board.

48~



In my opinion, the appointment by the Director-General of an expert
under Article 23, paragraph 2 of The Hague Convention, corresponds to
an extent which I consider as almost satisfactory at this stage, to the
purposes of the decisions taken by the Executive Board when they
require the presence of Unesco in the city of Jerusalem, 186

[ |- Responding to the Director-General's atatement, the representatives of
Jordan and Lebanon termed the proposed technical assistance mission
"irrelevant” to the issue of Israel's noncompliance with the Board's decision
calling for UNESCO's presence in Jerusalem. In their view, Israel had
responded only to the Director-General's technical assistance proposal

made under the Hague Convention; nothing had been said in response to

the Board's decision to establish a presence in Jerusalem. Jordan and Lebanon
thus considered t?gs for a second time Israel had completely ignored the
Board's decision.

Furthermore, the expert to be sent by the Director-General would not
be "a representative responsible for ensuring the implementation of UNESCO
decisions, but a technical assistance expert."” In the view of the Lebanese
representative:

[TIhe Government of Israel had created a diversion by accepting a
technical assistance expert without mentioning the terms of his mission.
...Would [the expert] be responsible for securing the implementation
of [the Board's decision to establish UNESCO's presence in Jerusalem,]
or would he simply furnish technical assistance. In the latter case,
his task would comsist solely of giving advice, not formulating policy
or seeing to its implementation.l 8

Jordan a-d [Lrbsnon 2ivo protes:ei the anplication of Article 23 of the
1954 Hague Convention to the particular case of Jerusalem. That article
stipulated that the Contracting Parties might "call upon UNESCO for technical
assistance in organizing the protection of their cultural property" and
authorized UNESCO "to make on its own initiative, proposals on that matter."
Thus, said the Lebanese representative:

[Article 23] referred to States Parties and their cultural property:
Arab Jerusalem was not the property of Israel but the Broperty of
all mankind, under Jordanian legitimate aovereignty.ls

186. 90 EX/SR.1-19, at SR.l4, para. 40.4, pp. 136-37 (1972); Doc. IL.A.35.
The English translation is quoted from Doc. 17C/INF.12, p. 4 (1972).
The Director-General reminded the Board that the two Commissioners-
General appointed under the terms of the Hague Convention were also
"operating in the States concerned." Ibid. The Commissioner-General
for Cultural Property accredited to Egypt, Jordan, Lebanon, and Syria,
Dr. Brunner, died early in 1972 and was replaced by Mr. deAngelis
d'0ssat, who had served as special consultant to the Director-General
in 1969. See text at note T5 above.

See 90 EX/SR.1-19, at SR.14, paras. 41.2-41.4, p. 137 (Jordan); SR.15,
paras. 1.1-1.4, p. 139 (Lebanon); SR.15, paras. 3.1-3.4, p. 140 (Egypt);
and SR.15, paras. 16.1-16.2, pp. 144-45(Lebanon); Doc. I1.A.35.

Id., at SR.15, paras. 16.1-16.2, pp. 144-45.

Id., at SR.15, para. 1.3, p. 139 (Lebanon) (emphasis in the original).
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Jordan warned that the Director-General's proposal to provide technical
assistance under Article 23 would result in the "legalization of sge authority
of a foreign occupying power in the occupied city" of Jerusalem.l

In response to the issue just raised, the Director-General expressed
the view that recourse to Hague Convention Article 23 would not affect the
legal status of Jerusalem. That article authorized the provision of techni-
cal assistance both for organizing the protection of cultural property
and "in conmnection with any other problem arising out of the application
of the present Convention or the Regulations for its execution." In the
Director-General's view, the problems that had been examined by the Execu-
tive Board would justify the preisgce of UNESCO in Jerusalem under the
quoted provisions of Article 23.

A draft resolution submitted by the representatives of Afghanistan,
Algeria, Czechoslovakia, Egypt and Lebanon, deplored the persistently
negative attitude of Israel and its failure to comply with the decisions
of the Executive Board, and called for the reference of the issue to the
General Conference in order to secure the effective implementation of
Ceneral Conference and Executive Board decisions.192

Several speakers in the Executive Board debate considered that Israel's
willingness to accept a technical assistance mission was a step forward
and showed that progress was being made. One delegate called it a "ray of
hope."193 Another said that a UNESCO representative in Jerusalem "would
be a representative of the entire world community" and that there "were
good grounds for hoping that his mission would bear fruit."194

Brazil proposed the deletion of the paragraph deploring Israel's
persistently negative attitude so as to maintain the neutrality of the Exec-
utive Board anc to ajola ex:cessing condtamatim ¢l a ¥ewber State.195

The United States representative said that the progress that had
been made should be referred to in the Board's resolution. The United States
therefore proposed amending the draft resolution to add language expressing
satisfaction with the Director-General's efforts and with Israel's decision

190. 1d., at SR.14, para. 41.4, p. 137 (Jordan).

191. Id., at SR.15, paras. 2.1-2.3, pp. 139-40. The Jordanian representa-

tive observed that "the Director-General's understanding might not
be the understanding of all men of law, nor of the authors of Article
23." 1Id., at SR.15, para. 7.1, p. 141.

192. 90 EX/DR.18 (1972).

193. 90 EX/SR.1-19, supra, at SR.15, para. 8.2, p. 141 (Ceylon).

194. 1d., at SR.15, paras. 19.1-19.3, pp. 145-46 (United Kingdom) .

195. Id., at SR.15, paras. 6.1-6.3, p. 141 (Brazil). See also id.,
SR.15, paras. 15.1-15.3, p. 144 (Spain). Tengito N
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to accept an expert from UNESCO under Article 23 of the 1954 Hague Conven-
tion. The United Stated also wished to delete the proposed reference of
the issue to the General Conference.196

The United States proposal to express satisfaction with the Director-
General's efforts and with Israel's decision was rejected by a vote of 13
opposed, to 9 in favor, with 7 abstentions.l97 The United States proposal
to delete the paragraph observing that "Israel's attitude does not constitute
a satisfactory response" to Board decisions was rejected by 22 votes
opposed, to 5 in favor, with 4 abstentions. The paragraph !sg then adopted
by a vote of 25 in favor, to 3 opposed, with 3 abstentions. The remain-
ing United States proposal, to delete the reference to submission of the
matter to the General Conference, was also rejected, this time by a vote
of 20 opposed, to 7 in favor, with 4 abstentions.199 The paragraph with
the submission was then adopted by 24 votes in favor, to 5 opposed, with
2 abstentions, and the resolution as a whole, as amended, was adopted by
25 votes in favor, to 2 oppesed, with 4 abstentions.200

As adopted by the Executive Board, the resolution observes that
"Israel's attitude does not constitute a satisfactory response to the
Executive Board decisions" adopted at the two previous sessions of the
Executive Board, and decides "in view of the attitude of Israel, to

196. 1d., at SR.15, paras. 13.1-13.2, p. 143. Mr Wynter of Jamaica sup-
ported the view that a "cautious, optimistic first step had been
taken" and stated that "he was in favour of deleting the reference
to Israel's negative attitude and supported the proposal to express
apprzciatiou to the Director-General, although he would not go
as far iu et divection' s (the United States representative.
1d., at paras. 24.3-24.4, pp. 147-148.

197. 1Id., at SR.17, para. 13, p. 164 (vote of 90 EX/DR.19 submitted by
the United States).

198. 1Id., at SR.17, paras. 15-16, p. 164. The paragraph as voted contained
less severe language than that originally proposed, which may account
for the very large majority voting to reject the United States
proposal to delete the paragraph entirely. See 90 EX/DR.19 (United

States); and compare 90 EX/DR.21 (Spain) with 90 EX/DR.18 Rev.
(5-power draft).

199. 1Id., at SR.17, para. 17, p. 165 (vote on 90 EX/DR.19, submitted
by the United States).

200. 1Id., at SR.17, paras. 18-19, p. 165. The summary records show
only the vote totals; they do not indicate how individual Board
members voted.
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submit the matter to the General Conference . . . with a view to securing
an efficient implemeutation"of the resolutions of the General Conference
and of the Executive Board. 201

The 1972 Session of the General Conference

In November 1972, at the 17th Session of the General Conference,
twenty-nine Member States joined in a draft resolution based on the Execu-
tive Board decision to establish a UNESCO presence in Jerusalem and its
determination that "Israel's attitude does not comstitute a satisfactory
response” to the Executive Board decision. The draft resolution referred
to the "persistent violation by Israel” of UNESCO resolutions relating
to the preservation of cultural property in Jerusalem, deplored "the
continuation by Israel of archaeological excavations in Jerusalem," con-
demned "the attitude of Israel” in this regard, and invited the Director-

General "to ensure the effective presence of UNESCO in the City of
Jerusalem,"202

Draft amendments submitted by seven states, including the United
States, sought to replace the quoted paragraphs in the 29-power draft
concerning Tsrael's ‘attitude" and "persistent violation" of UNESCO re-
solutions, with paragraphs welcoming the Director-General's techaical
assistance proposal and Israel's acceptance of that proposal. The amend-
ments would also delete the condemnation of Israel and the references to
archaeological excavations in the 29-power draft, replacing them with a
simple invitation to the Director-Gemeral to continue to pursgs his ini-
tiatives towards establishing a UNESCO presence in Jerusalem. 3

France submitted amendments to the 29-power draft that, in the main,
would soften the condemnations of Israel in the 29-power draft, and add
an explicit finding tha! ti: Director-Lanerél s techiical assistance
proposal "does not, as at present defined, seem [to the General Conference]

to be able tg make a sufficient contribution to solving the problem in
question."20

701. 90 EX/Dec. 4.3.1 (1972); Doc. II.A.36.

202. 17 C/DR.243 (1972); Doc. I1.A.37. The draft resolution also urgently
called upon Israel to preserve all sites, buildings and other cult-
ural properties in Jerusalem, "to desist from any alteration of the
features of the City of Jerusalem," and "to desist from any archae-
ological excavations." Id., at paras. 9(a), (b) and (¢), p. 2.

The 29 sponsors consisted mainly of Arab, African and Asian states.

203. 17 C/DR.284 (1972); Doc. II.A.37. The seven sponsors were: Brazil,
Ecuador, Italy, the Netherlands, Nicaragua, the United States and
Uruguay.

204. 17 C/DR.286 (1972); Doc. I1.A.37. The French amendments would replace
"persistent violation" by "persistently fails to observe" and "deplores”
by "deprecates", and delete the condemnation of the attitude of Israel.

CUIOAR
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During the debate on the draft resolution and prgagsed amendments
in the Programme Commission of the General Conference, there was general
agreement that Jerusalem as one of the world's great spiritual centers
was "part of the cultural heritage of the whole world," and that it was
"UNESCO's respon sibility, by virtue of its Constitution, to take action
at the intern3560n31 level, for the preservation of the cultural heritage
of Jerusalem."?9® The Israeli delegate acknowledged the universal interest
in Jerusalem and in the preservation of its cultural heritage. He also
confirmed both Israel's continued compliance with the Hague Convention
and Israel's willingness to accept the technical assistance mission pro-
posed by the Director-General, but apparently made no new undertakings
concerning Israel's attitude towards a UNESCO presence in Jerusalem. 07

The Programme Commission debate apparently raised many of the points
that had been discussed in the Executive Board, which, in the Programme
Commission, would have been discussed without the benefit of the extensive
documentation from the Commissioners-General and the Director-General's
personal representatives that had been submitted to the Executive Board. 208

The report of the Programme Commission noted that many speakers
had questioned whether it was proper for the Commission to discuss ''the
political character of the problem of Jerusalem ... on the same basis as
the technical aspects of the problem, with which alone [the Commission]
should normally deal.” As to this question:

Some delegates considered that the statements of a number of speakers
proceeded from political considerations, on which level the problem
of Jerusalem was outside Unesco's competence. Other delegates con-

sidered, however, that in Jerusalem political and cultural problems
met andcolulll holl Ed 9eparated;=

With regard to the concept of a UNESCO presence in Jerusalem, the
Director-General commented that it was necessary for the Programme Commis-
sion "to define the precise nature and significance of that presence."

205. The debate is summarized in the Report of Programme Commission III
(Social Sciences, Humanities and Culture), 17 €/97, paras. 197-221,

pp. 32-35 (1972); Doc. II.A.38. There are no Summary Records of the
debate in the Programme Commission.

206. Id., at para. 200, p. 33.

207. 1d.,at para. 201, p. 33.

208. See id.,at paras. 202-04 and 206-09, pp. 33-34. The General Conference
had before it only the texts of the Executive Board decisions, the
exchange of letters between the Director-General and Israel, and the
Director-General's statement concerning his technical assistance
mission proposal. See Docs. 17 C/88, 17 C/INF.12, and 17 C/INF.

13 (1972).

209. Id.,at para. 205, p. 34.
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In his opinion, the desired " 'effective presence' seemed to call for the
physical 'presence' in Jerusalem of a representative of UNESCO." 1If that
were so, the representative "would have to have relations with the de
facto authorities in Jerusalem," whose consent would be needed for his
presence there.210 As to the role of the UNESCO representative, the
Director-General offered no view as to "whether he was to be simply a
witness taking notes and sending reports, or to exert as much influence
as was possible on the authorities and on their decisions."211

With regard to the Director-General's technical assistance proposal,
several delegates doubted whether the expert appointed by the Director-
General "would be able to obtain tangible results, especially in view of
the fact that his role would be merely to advise the Israeli Government ."212
The Director-General observed that while his technical assistance proposal
"might have ensured Unesco's presence in Jerusalem to a certain extent, ...
events had now overtaken his initiative in so far as the Executive Board
had not been satisfied with it, and in so far as the General Conference...
had not appeared to accord him its full approval either."213

Sixteen votes taken in the Programme Commission resulted in the
rejection of all aspects of the 7-power draft amendments,21& and the
adoption of the 29-power draft resolution as modified in some respects
by the French amendments.2l? The resulting draft resolution, adopted by

210. 1d.,at paras. 217-18, p. 35. The Director-General observed that
sending a UNESCO representative to Jerusalem "would not imply any
recognition whatsoever of the present situation in the accupied
territories and... would not affect individual opinions concerning
the present status of the city." Ibid.

211. Id.,at para. 219, pi 35. It would appear that the latter should be
the case for the "presence” of a UNESCO representative to be considered
a step beyond the reporting function that had already been carried
out by the Director-General's personal representatives.

212. 1d., at para. 213, p. 34. Brazil withdrew its support for the
7-power draft amendments, n. 203 above, apparently as a result of
doubts on this sceore. Ibid.

213. Id.,at para. 215, p. 35.

214. None of the votes taken were recorded roll-call votes. The 7-power
amendments, note 203 supra, were rejected in five separate votes.
See id., at Annex-Recommendations, para. 39(b), (d), (g), (1) and
(k), pp. 18-21 (1972); Doc. II.A.38. The vote on the central provi-
sion welcoming the Director-General's proposal and Israel's acceptance
of it was 19 in favor to 49 opposed, with 14 abstentioms. I1d.,
at para. 39(d), p. 20.

215. The French proposal to add a paragraph noting that the Director-
General's proposal "does not seem sufficient to establish Unesco's
presence in Jerusalem” was adopted by a vote of 55 in favor, to 6
opposed, with 23 abstentions. 1d.,at para. 39(f), p. 20. Th
deletion of the condemnation of Israel was adopted by 50 vor
with 17 abstentions. Id., at para. 39(1), p. 20. '
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53 votes to 8, with 21 abstentions,216 contained three central elements:

(a) The resolution noted "that Israel persists in not complying with
the relevant resolutions and that its attitude prevents this
Organization from undertaking the mission which is incumbent upon
it under the terms of the Constitution" (adopted by 47 votes to
7, with 23 abstentions) ;217

(b) The resolution characterized the Director-General's "proposal to
provide Israel with an expert [as] a measure which does not seem
sufficient to establish Unesco's presense in Jerusalem" (adopted
by 55 votes to 6, with 23 abstentions); 18 4nd

(c) The resolution disapproved of "the continuation by Israel of
archaeological excavations in Jerusalem" (adopted by 55 votes
to 6, with 22 abstentions).219

The draft resolution also repeated the appeal that had been made at the
1968 session of the General Conference to Israel to preserve scrupulously
"all sites, buildings and other cultural properties" and to "desist from
any archaeological excavations," adding an appeal to "desist from any
alteration of the features of the City of Jerusalem," and to adhere
scrupulously 58 the provisions of the Hague Convention and of UNESCO
resolutions.2

The final paragraphs of the 1972 General Conference resolution invited
the Director-General "to continue his efforts to establish the effective
presence of Unesco in the City of Jerusalem and thus make possible the
actual implementaticu of the resclutions adopted by the General Conference
and the Executive Board;" and to repoirt to the Zxecutive Board on the
implementation of the resolution.

The draft resolution thus disapproved of the continuation of archaeol-
ogical excavations in Jerusalem, but did not explicitly condemn "the
attitude of Israel" as had been asked in the original 29-power draft.221

216. Id., at para. 38, p. 18.

217. Para. 7 of the draft resolution; id., at paras. 38 and 39(e), pp.
18 and 20.

218. Para. 8 of the draft resolution; id., at paras. 38 and 39(f), pp.
18 and 20.

219. Para. 9 of the draft resolution; id., at paras. 38 and 39(h), pp. 18
and 20.

220. Para. 10(a)-(d) of the draft resolution; id., at para. 38, p. i9.
The 1968 resolution, 15 C/Res. 3.343, appears in Doc. II.A.ll.

221. See note 215 supra.




In the Plenary Meeting, the draft resolution reported by the Pro-
gramme Commission was adopted without substantial discussion and without
change. The vote, taken by a show of hands, was 54 in favor, to 3 opposed,
with 20 abstentions.222

The Director-Ceneral's Representative for Jerusalem, 1973

Continuing his efforts to establish a UNESCO presence in Jerusalem,
Director-General Maheu visited Jerusalem in April 1973 at the invitation
of the Israeli Minister for Foreign Affairs. On his return, the Director-
Ceneral reported to the Executive Board that he had:

.++informed the Government of Israel of his intention to appoint
a qualified person as his representative for Jerusalem. This
person would be sent to Jerusalem at the Director-General's
request, as necessary, and would report to him.

The Israel authorities have assured the Director-General that
they would extend all facilities to his representative to en-
able him to carry out his functions.

The Director-General concluded his brief report with the statement that he
considered that "through this arrangement he has complied with the man-
date given to him by the General Conference" in its 1972 resolution "to
continue his efforts to establish the effective presence of Unesco in the
City of Jerusalem."224

The general reaction in the Executive Board was that Israel's willing-
ness to accept the presence of a UNESCO representative in Jerusalem had
been a step florwapde ~The FiréctprBGeneralwas sgid to\have fulfilled his
mandate from theé General Conference in this respect; tne task remaining
was to bring about the implementation by Israel of the whole resolution

to assure the sgfective protection and preservation of cultural property
in Jerusalem.2

222. See Verbatim Records of the Plenary Meetings 17 C/VR.36 (prov.),

at paras. 141.8-145.4, pp. 37-38 (1972); and 17 C/Res. 3.422 (1972);
Poc . FL.A.39.

223. 92 EX/16, para. 5, p. 1 (1973): Doc. II.A.40. The Director-General
visited both Jordan and Israel on 27-28 April, and 29-30 April,1973,
respectively. 1Id., at para. 4, p. 1.

224, 1d.,at para. 6, p. 2. See text at notes 220-21 supra.

225. 92 EXJSR.1-16, at SR.13, paras. 2.1-2.4, pp. 132-33 (Egypt); para.
3.1, p. 134 (Spain); paras. 5.2-5.3, p. 135 (Jordan); para. 6.3,
p. 136 (Lebanon); and para. 12.1, p. 138 (Jamaica) (1973); Doc.
II.A.41. Neo statement was made by Israel at the Executive Board
meeting.

-56~




Mr. El1 Borolossy of Egypt said that the Director-Ceneral had
indeed implemented the paragraph calling for the establishment of a UNESCO
presence in Jerusalem, but this "should not be regarded as an end in
itself. It was no more than a procedural step taken as a means of allow-
ing for the implementation of the resolutions of the General Conference
and the Executive Board."22

Mr. Wynter of Jamaica said that "the Director-General might not
yet have completed his task for...he had been invited to establish the
'effective’ presence of Unesco [and] the presence of his representative
would only be effective if it led to the implementation of the whole of
the resolution."227

The delegate of Egypt said that it was now up to the Director-
General "to give clear instructions to his representative with a view to
ensuring that the representative's presence in Jerusalem would enable
Unesco's resolutions to be effectively implemented."228 He criticized
one draft resolution submitted to the Board as inadequate since it "watered
down the importance of the aims of the mission to be undertaken by the
Director-General's representative in Jerusalem, and implied that the
whole problem had been solved by the future presence of such a representa-
tive in that city."229 Another draft resolution sought to request the
Director-General to instruct his representative in Jerusalem "to study and
report on the changes brought about in the features of the Holy City"
since 1968.230 It was also suggested that the Director-General should
encourage his representative "to supervise activities and to try to per-
suade the Government of Israel to implement" the General Conference
resolution.231

Some members adoudbted whether lsraei's acceptance of a UNESCO
representative would lead to Israel's acceptance of the General Conference
resolution as a whole. The representative of Jordan said that he did not
oppose the presence of a UNESCO representative in Jerusalem, but he
believed that an affirmative answer could not be given to the following
questions:

226. 1d., at SR.13, para. 2.4, p. 133.
227. 1d.,at SR.13, para. 12.1, p. 138.
228. 1Id.,at SR.13, para. 2.4, p. 133,

229. 1d.,at SR.13, para. 2.6, p. 133; the Egyptian member was speaking of
92 EX/DR.15, introduced by the member from Argentina.

230. 92 EX/DR.18, sponsored by six states: Afghanistan, Algeria, Czechos-
lovakia, Egypt, Lebanon and Saudi Arabia.

231. 92 EX/SR.1-16, supra , at SR. 13, para. 12.2, pp. 138-39 (Mr. Wynter
of Jamaica).
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Had Unesco achieved more than Israel's acceptance of the presence
of a Unesco representative in Jerusalem? Could Unesco persuad
Israel to accept the General Conference resolution as a whole? 32

The Soviet representative criticized the "timid appeals" that had
been made to Israel, and questioned how "one or even ten representatives"
could "determine where and when the ill-intentioned would take into their
heads to carry out excavations or violate international conventions."233
He considered that in view of Israel's actions in Jerusalem, 'the presence
of the Director-General's representative in the Jordanian part of Jerusalem
would scarcely have any effect." The Soviet representative said that
UNESCO should therefore adopt different methods:

If methods of persuasion did not work, there were other methods
open to Unesco, such as methods of condemnation and methods of
arousing public opinion throughout the world...[and] for creating
a climate of unwillingness to tolerate those who stubbornly re-
fused to take account of the opinions of such an eminent Organiza-
tion as Unesco.234

After some discussion of changes in wording of the two draft resolu-
tions that had been submitted to the Board, one draft was withdrawn235
and the sponsors of the other agreed to accept amen ts that had been
suggested by Mr. Wynter and by the Director—General.2 There was thus
in the end a single draft before the Board, which was put to a vote as
a whole and adopted by 31 votes in favor, to 1 opposed, with 6 absten-
tions.237

232, 1d.,at SP-13)pava¢ NG) ﬁ:_fﬂi. The Jordanian rvepresentative also
called for unspecified additional measures: “1f Unesco could not
force Israel to comply with its decisions it must not make life
easier for the disobedient Member State." 1Id.,at para. 5.5, p. 135.
Israel did not participate in the debate.

233. 1Id., at SR.15, paras. 55.1-55.3, pp. 170-71.

234. 1d.,at SR.15, paras. 55.4-55.5, p. 171. The Soviet delegate said
that: "Such methods were available to the Director-General, the
Executive Board and the General Conference of Unesco." 1Id.,at para.
55.5, p. 171,

235, 92 EX/DR.15 Rev. was withdrawn by its sponsor, Mr. Dell'Oro Maini
of Argentina. Id.,at SR.15, para. 63, p. 173.

236. The vote was taken on 92 EX/DR.18 as amended by 92 EX/DR.23 (Mr.
Wynter's amendments), and by the amendments orally suggested by the
Director-General, 92 EX/SR.1-16, at SR.15, para. 62.10, p. 173.

237. 1Id.,at SR.15, para. 66, p. 173. The record does not show which
Executive Board member cast the negative vote.
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The May 1973 Executive Board resolution first notes that Israel had
not respected the appeal made by the 1968 session of the General Conference
to desist from archaeological excavations, and that the 1972 General
Conference had noted "that Israel persisted in not complying with the
relevant resolutions and that its attitude prevented the Organization
from undertaking the mission which is incumbent upon it under the terms
of the Comstitution." The 1973 resolution then took note of the
Director-General's report on his efforts to establish a UNESCO presence
in Jerusalem, and of his intention "to appoint a qualified person as his
representative for Jerusalem.” Finally, the 1973 resolution expresses
the Board's "appreciation to the Director-General for this first achievement
in the implementation" of the decision to establish a UNESCO presence in
Jerusalem, and invites the Director-General:

to include among the terms of reference given to his representa-
tive an instruction to study and report to him on changes to the
features of the Holy City since the adoption by the General
Conference of its resolution in 1968 and, through the Unesco
presence in Jerusalem, to make possible the effective implementa-
tion of the resolutions and decisions adopted by the General
Conference and the Executive Board.Z38

The May 1973 Executive Board resolution thus does not condemn Israel,
but fails to welcome, or otherwise to praise, or even explicitly acknow-
ledge, Israel's willingness to accept a UNESCO representative in Jerusalem.

In October 1973, the Director-Gemeral reported that he had appointed
Raymond Lemaire as his personal representative for Jerusalem.239 Mr.
Lemaire, '=ofcanoy oX Nechitecture it che Yalv2rs/ty of Louvain and Secretary:
General of the International Council of Monuments and Sites, had previously
vilit;gonrulalel as special consultant to the Director-General in September
1971.

238. 92 EX/Dec. 4.5.1, paras. 3-7 (1973); Doc. II1.A.42. The resolution
quotes in full the urgent call upon Israel made in the 1972 General
Conference resolution relative to preservation of cultural property
in Jerusalem. See text at note 220 supra.

239. 93 EX/17 Add.1 Rev. (1973); Doc II.A.43. The Director-General
had previously announced that: "Two specialists with the requisite
qualifications for this assigmment [had] successively declined, for
personal reasoms, the offer made to them." 93 EX/17 (1973); Doc.
II .A.‘S.

240. See text at note 133 supra. The Executive Board took note of the
Lemaire appointment at its October 1973 session, and decided to defer
the question of implementing UNESCO resolutions on Jerusalem for
consideration at its spring 1974 session. 93 EX/Dec. 4.5.1 (1973);
Doc. II.A.45. Consequently there was no extended discussion-o
Jerusalem issue at the fall 1973 Executive Board sessior
have nearly coincided with the 1973 Yom Kippur war.
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The 1974 Lemaire Report

Professor Lemaire undertook two missions to Jerusalem as the Director-
General's personal representative; the first from December 6-14, 1973,
and the second from April 16-23, 1974. On both occasions Professor Lemaire
reported to the Director-General, and, in May 1974, Director-General
Maheu transmitted to the Executive Board his summary of Lemaire's reports,
showing '"'the facts noted and the observations made by Mr. Lemaire concern-
ing the questions which were the subject of the General Conference and
Executive Board resolutions” leading to the appointment.24l The text of
Mr. Lemaire's reports has not been made public.

The Director-General's summary of Mr. Lemaire's reports had seven
sections: (1) Excavations around Haram-al-Sharif; (2) Excavations in the
Jewish Quarter; (3) Clearance of the Western Wall of the Temple and Con-
servation of the Monuments in the Zone above the Tumnels; (4) Restoration
of the Al-Aksa Mosqua; (5) Restoration of Sugq-al-Qattani and Various
Buildings in Haram-al-Sharif; (6) Restoration of the Holy Sepulchre; and
(7) Town-Planning and the Conservation of the City and the Historic Site.
The following is a brief summary of "the facts noted and the observations
made by Mr. Lemaire" as contained in the Director-General's report to the
Executive Board. The quotations included in the present summary are
taken from the Director-General's report; they thus reflect the view
taken by the Director-General of Professor Lemaire's observations and
are not necessarily direct quotations from Professor Lemaire's reports,
which have not been published.

241, 94 EX/14, paray. 34, o, 2 (197% 5 Do IL.A.LE.  The Director-General
stated that Mr. Lemaire undertook the missions to Jerusalem ''on
instructions from the Director-General," but did not report the text of
those instructions to the Executive Board. 1Id., at para. 3, p. 2.

See text at notes 228-31 and 238 above.




(1) Fxcavations around HNaram-al-Sharif. Mr. Lemaire noted that the
excavations had been continued since his last report in 1971, “in the same
sone." "The area excavated has been somewhat extended to the south of the
enclosure...on a vacant site where a few recent buildings were demolished
with a view to makinp a National Park." The excavations were said bv Lemaire
to have uncovered "'important and often well gzssetved remains of dwellings
going back to Herodian and Byzantine times."

Mr. Lemaire reported that three larpe concrete buttresses had been
constructed to strengthen the base of the southern wall of the Temnle enclosure
cince tests had shown that "under the least favourable circumstances it 1is
nossible that this part of the wall of the enclosure, uncovered to a heieht
of almost 20 metres, might get out of nlumb." The buttresses had been carefullv
constructed and could be removed and the original wall freed without dama§$31f,
as was suspected, the base of the wall proved to be over 40 metres thick.

Mr. Lemaire observed that "some of the criticisms that have been levelled
at the methods used in the excavations are groundless." His conclusions as
summarized by the Director-General were that:

The excavations are being carried out by a perfectly well
qualified team of exnerts of various kinds, who are extremely
attentive to all aspects and to all the periods of which remains
have been found on the site. The same care is exnended on the
preservation of Eizains of the Ommiad palaces as on those of the
Herodian period.

(2) Fxcavations in the Jewish Ouarter. The excavations were renorted hy
Professor Lemaire as being continued systematicallv with the aim of studying "the
substratum of this zone before the buildings demolished between 1947 and 1967 are
reconstructed.' In Lenalee s vicw the eccivaiions were bziuy carried out ''with
the utmost care and employing the most expert methods," and had already led to 245
"discoveries of the preatest importance in relation to the history of Jerusalem. '

242. 94 EX/14, Annex, para. 1, p. 1 (1974); Doc. IT.A.46. Mr. Lemaire also noted
other important discoveries as a result of Israeli excavations, including the
"monumental stairwavs which led up to the terrace of the temple built by
Herod the Creat." Id., at paras. 2(c) and (d), pp." 1-2.

243. 1d., at para. 2(a), p. 1. Mr. Lemaire noted that the original narts of the
wall "which have been preserved to a height of 15 m., show no sipfn of movement
worth mentioning." Ibid.

244, 1d., at para. 2(f), p. 2.

245. 1d., at nara. 3, p. 2. Mr. Lemaire mentioned discoveries of "a city wall
from the time of the Kings, a house burnt down by the troops of Titus,
with its furniture and the charred remains of a woman occupnant, the famous

'Nea' basilica, and streets and dwellings, chiefly Herodian and Ryzantine."
Ibid.




(3) Clearance of the Western Wall of the Temple and Conservation of
the Monuments in the Zone above the Tunnels. Mr. Lemaire noted that no major
work had been carried out in the tunnels since 1971.246 je said that:

A part of the galleries dug in the earth banking
beneath Arab buildings has been consolidated by

steel bents. Another part is still propped up

with wood, which has been freshly treated with
carbonileum and is in a good state of preservation.247

Mr. Lemaire observed that in the damp galleries ''the wood may be
attacked by cryptogams or xylophagous insects," and if the wood gave way,
"the situation would be disastrous for the buildings above.'" Moreover he is
said to have observed that:

Whenever it rains, the water runs into the mass of

earth banking through the numerous open courtyards

. . . and the stability of some of the buildings
erected above the excavated zone has been imperilled.zaa

Mr. Lemaire noted, however, that Israel had decided to replace the wooden
props "throughout the tunnel by a definitive and durable system of consolida-
tion." "The tunnels will be reinforced by steel bents, and the casing will
also be of metal, with concrete filling on the outside." The proposed
technique appeared to Mr. Lemaire to be satisfactory.Z49

Two cases of damage to buildings were discussed by Mr. Lemaire. In
the case of Sharabeh House, cracks in the walls resulting from soil subsidence
"have been stopped up, braces have been put under the ground floor vaults, and
steel and concr:zie bands have bezn iustalled ir the upper part of the walls
affected."” This vork waz ceseldsreé Ly Professor .ewilie to be “"efficacious
from the engineering standpoint, but the effect is inelegant, and would be
inacceptable if it were not that the work is of a provisional nature, and
restoration will later be carried out in accordance with the rules of art."230

246. 1d., at para. 4, p. 2. Mr. Lemaire noted that "it is possible that the
gallery running along the west wall of the temple may have been extended
a few metres." It extended "to within a few metres of Bab-el-Nadhir,
one of the large gates of Haram-esh-Sharif." Ibid.

247. 1Ibid.
248. 1d., at para. 5, p. 2.
249. 1d., at para. 15(a), p. 4.
250. 1d., at para. 6, pp. 2-3. Another case of a crack in a building
wall was dismissed by Mr. Lemaire as having manifestly been cracked for

a long time and thus "unrelated to the digging of the tunnel."” 1Id.,
at para. 7, p. 3.
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In the Madrassa Jawahriya, recent cracks observed by Professor Lemaire
in the walls and vault indicated that 'the building is being pulled away
from the wall of the enclosure of Haram-esh-Sharif, on to which it was built.”
pamage to one wing was found to be considerable, leading to "a serious
stability problem" threatening total collapse of the building.251 The cracks
had resulted from recent slight subsidence of the soil in a zone about 40
metres long, parallel to the enclosing wall of Haram~al-Sharif, and about 4
to 6 metres from that wall. Mr. Lemaire noted that the "tunnel dug to free
the base of the enclosing wall passes beneath" the zome of soil subsidence
and parallel to it, leading to the conclusion that although the tunnel had been
dug four years earlier, it was "not unconnected" with the soil subsidence.232
Mr. Lemaire's conclusion was said to be that "the subsidence of earth due to
the tunnel is not unconnected with the movement of the buildings situated
above." Such subsidence had not caused much damage where the buildings were
sound, but "it starts off a number of more extensive movements, which may be
dangerous, where structures are weak or worn." He noted that the unstable
buildings had already been evacuated.253

With regard to the digging of the gallery, Mr. Lemaire's observations
summarized by the Director-General were that:

No other case of damage to buildings in the vicinity

of the western wall of the temple in the zone affected

by the digging of the gallery has been reported by

the engineer responsible for maintenance and restora-

tion of the monuments belonging to the Moslem community.Z234

(4)(5) and (6) Restoration of the Al-Aksa Mosque, the Sug-al-Qattani
and the Holy Sepulchre. Restoration work on the Al-Aksa Mosque and on the
Holy Sepulchre was iepor:ed 'y Frofisso: Luvmiir: te be frcgressing slowly.zss

251. Id., at para. 9, p. 3.

252. 1d., at paras. 11-12, p. 3. Mr. Lemaire noted that the movement in the
buildings had occurred after an exceptionally wet winter, and that:
"Accumulated water percolating through the soil may be the cause of the
subsidence of earth against the wood casing of the tumnel." Ibid.

253. 1d., at para. 14, p. 4. Mr. Lemaire noted that the soil subsidence at this
site "undoubtedly does not suffice to explain the extent of the movements
of the walls observed." The soil movement "had the effect of starting

up movements in the wall, which are caused basically by structural weakness,"
1d., at para. 13, p. &4

254. 1d., at para. 8, p. 3.

255. 1d., at paras. 16 and 19, pp. 4-5. Mr. Lemaire noted that the methods employed
in restoration work on the Al-Aksa Mosque "could well be improved.” 1Id., at
para. 16, p. 4. As to the Holy Sepulchre: '"Better co-ordination of the

teams carrying out the work is to be desired." Id., at para. 19, p. 5. The

respectively.
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The Sug~al-Qattani, built in the l4th century, had been "until a year ago. . .
in a lamentable state of neglect and disrepair." Its restoration was completed
by April 1974.256

(7) Town-Planning and the Consetvatinn of the City and the Historic
Site. Mr, Lemaire was informed by Israel that "the preparation of a new master
plan for the city was contemplated, since the existing plan gave rise to
problems, in particular, in regard to traffic and zones for building." The
Director-General's summary observes that "in the absence of legislation to
protect the city's heritage of monuments and historic sites, . . . only
adoption of the master plan procedure is likely to 'freeze' the situation for
a time."257 Many thought that "the preservation of Jerusalem entails not only
that of the city itself, but also that of its environs . . . . Jerusalem would
suffer irreparable damage if the site and the landscape were spoilt as a result

of bpad administration of the territory, amarchic urban growth and uncontrolled
speculation in property. "258

Condemnation by the Executive Board, 1974

At the June 1974 Executive Board meeting, to which the Director-Gemeral
submitted his summary of Professor Lemaire's reports, thirteen Member States
submitted a draft resolution that referred to the Director-General's report
and asked that the Executive Board take two actions: first, to condemn Israel
for its violations of General Conference and Executive Board resolutions; and,
second, to submit the matter to the 1974 session of the General Conference for
decisions on further measures to implement those resolutions.25? The thirteen
sponsors were: Afghanistan, Algeria, the Congo People's Republic, Czechoslovakia,

Egypt, India, Lebanon, Saudi Arabia, Senegal, Togo, the U.S.S.R., Yugoslavia
and Zaire.

The Jordanian de.2jja:e snill that 1:a2 Trzeutive Brari hid to recognize
from the Lemaire report that nothing, in fact, had changed. Although the Lemaire
report was "unclear, ambiguous and imprecise," and came to "no conclusion as to
whether Israel was respecting Unesco's decisions or not," the facts stated in the
report "clearly showed that violations of Unesco decisions continued, ex-
cavations still went on, the character of the city was deliberately being
changed, [and] a new master plan was under discussion."? The Jordanian

256. 1d., paras. 17-18, p. 4. Restoration methods used in the work on the
Sug-al-Qattani had been improved. Id., at para. 18, p. 4.

257. 1d., at para. 21, p. 5.
258. 1d., at para. 20, p. 5.

259. 94 EX/DR.16 (1974).

260. 94 EX/SR.1-33, at SR.29, paras. 5.2-5.4, p. 350 (1974); Doc. II.A.47.
The Jordanian representative commented that the report gave "the
impression that Mr. Lemaire had been sent to Jerusalem as a technical
adviser to the Israeli authorities." 1d., at para. 5.2, p. 350.
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delegate observed that the Director-General's representative "had taken no
measures whatever to curb the actions of the Israeli authorities," and
concluded that "Unesco's presence in Jerusalem could in no way be described
as effective."261 He said that the Board should “consider effective

measures for preventing a country which flouted Unesco's decisions from remain-
ing a Member.'"262

Several speakers agreed that the Director-General's summary of
Professor Lemaire's report showed that Israel continued to ignore UNESCO
resolutions. There was no doubt that excavations were still being carried
out and that alterations were being made to the City of Jerusalem.263 The
Soviet delegate said that the Lemaire report "gave evidence of patent violation:
of the Hague Convention and of resolutions of the General Conference." He said
that the report showed that "Israel was continuing to undertake archaeological
excavations on territory belonging to another country," and "bore witness to
Israel's unprecedented cultural aggression, which could be compared with

Nazi Germany's barbaric policy of destruction of historic monuments in occupied
territories."264

The delegate of the People's Republic of China spoke of his country's
"support for the Arab people in their struggle against Zionism," which
"must go hand-in-hand with the struggle against racialism, colonialism and
all other forms of oppression."” He said that the question of Jerusalem
could be solved "only when all the occupied territories had begn recovered
and the national rights of the Palestinian people restored."26

The Israeli representative questioned whether the draft resolution
before the Board was related to the facts presented in the Director-General's
report. He reiterated his government's view that archaeological excavations
were not prcohibited by the 1254 Hague Convention. and stated that the excavatio
were "notably irclers.nz wowrlzdge of the Holyr (City." The excavations were
thus "of value to the cultural heritage, rather than a threat to it," and

261. 1d., at SR.29, para. 5.2, p. 350. The Jordanian representative
said that the report "did not begin to fulfill its essential purpose,"
criticizing it for dealing with technical matters and "making no mention
of changes in the features" of Jerusalem. Id., at para. 5.3, p. 350.
See also comments by the Lebanese delegate, id., at para. 7.5, p. 351.

262, 1d., at SR.29, para. 5.4, p. 350.

263. See, e.g., id., at SR.29, para. 7.6, p. 351 (Lebanon); and para.
8.5, p. 352 (Egypt).

264. 1d., at SR.29, paras. 12.3-12.4, p. 353.

265. 1Id., at S5R.29, para. 13.2, p. 354.
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Israel considered that the "Member States of Unesco would do well to join
together in an international effort rather than to allow political factors
to inhibit scholarly research."266 '

The 13-power draft resolution, with certain amendments offered by
Mr. Wynter of Jamaica and accepted by the sponsors of the draft,267 was put
to a vote as a whole. It was adopted by 24 votes in favor, to none opposed,
with 11 abstentions.268

Following the vote, the United States delegate, who had not spoken
previously, said that the United States "shared the interest and concern of
all nations with regard to the need to protect the city of Jerusalem and
all other historical sites and monuments," but that the "Board's discussions
on such issues should be based on objective facts and should not become
politicized." Although he had certain reservations, he had abstained on the
resolution because of "the sensitivities involved and in the light of the
efforts of the United States Government to reach a just and lasting peace in
the Middle East.'269

The resolution adopted by the Board in June 1974 states that the Board
was "convinced from certain aspects' of the Director-General's report that
"Israel persists in not complying with the relevant resolutions, and that
its attitude prevents the Organization from undertaking the mission which
is incumbent upon it under the terms of the Constitution.'" The resolution
then "condemns the persistent violation by Israel" of the Geperal Conference
and Executive Board resolutions, and submits the matter to the 1974 session
of the General Conference "for decisions to be taken on further appropriate
measures within its competence.''270

2660 }-g'.’ at SR.Z?, pﬂfas. 1603—1606Q p. 355-

267. Mr. Wynter's amendments are set out, id., at SR.29, paras. 20.1-
20.6, pp. 356~57. One was to change the proposed condemnation of
Israel to a condemnation of the "persistent violations by Israel" of
UNESCO resolutions. Id., at para. 20.4, p. 357.

268, 1d., at SR.29, para. 28, p. 357.

269. 1d., at SR.29, para. 29, p. 357.

270. 94 EX/Dec.4.4.1 (1974); Doc. IL.A.48.
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The 1974 Session of the General Conference

Thirty-four Member States introduced a draft resolution at tae 18th
Session of the General Conference in October 1974 that went beyond previous
General Conference resolutions in two respects. First, the draft resolution
condemned Israel:

...for its attitude which is contradictory to the aims

of the Organization as stated in its Constitution by its
persistence in altering the historical features of the City
of Jerusalem and by undertaking excavations which constitute
a danger to its mngumenta, subsequent to its illegal occupa~
tion of this city. 71

Second, the draft resolution requested the Director-General "to withhold
assistance from Israel in the fields of education, science and culture
until such time as it scrupulonsl; respects" UNESCO General Conference
and Executive Board resolutions.z 2

The 34-power draft resolution was considered in General Conference
Commission III, Social Sciences, Humanities and Culture, in a lengthy
debat§7ghat is summarized in the Report of Commission III to the Confer-
ence. The Commission's report notes that the sponsors of the draft
resolution had presented their arguments in four statements covering
(a) the historical and social aspects including the changes by Israel of
the features of Jerusalem; (b) the legal aspects; (c) the political as-
pects; and (d) the religious and_spiritual aspects of the problem of
cultural property in Jerusalem. 4 The arguments are summarized below.

271. 13 C/SHC/DR.2, operative para. 2, p. 2 (1974); Doc. II.A.50. The
sponsors were mainly Arab, African and Asian states, together with
eastern European states and the Soviet Union.

272, 1d., at operative para. 3, p. 2. The 1972 General Conference
resolution had noted Israel's non-compliance with UNESCO resolutions
and disapproved of thie continuation of archaeological excavations in
Jerusalem, but did not condemn Israel and contained no sanctions.

17 C/Res. 3.422 (1972); Doc. II.A.39.

273. Report of Commission III, 18 C/122, paras. 330-31, pp. 49-57 (1974);
Doc. II1.A.51. There are no summary records of the debate in
Commission III.

274. 1d., at para. 333, p. 49.
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(a) Historical and Social Aspects. Three main points were made:
(1) archaeological excavations were being continued, including those in
the Haram-al-Sharif area; (2) the tunnels dug underground comstituted a
danger to monuments and dwellings above ground; and (3) the features of
Jerusalem "had been radically altered 9; new buildings and displacements
of Moslem and Christian communities,"?

(b) Legal Aspects. After exhausting all possible measures, the
Executive Board had submitted the matter to the General Conference to take
further measures "of a more strenuous nature, designed to secure compliance
with the decisions of the Organization and the provisions of its Comstitu-
tion." UNESCO was obliged to take such ygasures "to safeguard a cultural
legacy which did not belong to Israel.”

(¢) Political Aspects. In the question of Jerusalem, "political
aspects were bound up with the cultural aspects,” and the question was
related to "Unesco's broader objectives with regard to the elimination of
colonialism, the right of peoples to self-determination and human rights."”
Therefore, ''measures si’ilar to those taken against South Africa should be
taken against Israel."?

(d) Religious and Spiritual Aspects. Israeli excavations and the
construction of new buildings had disfigured the city and denied the cul-
tural and spiritual heritage of Christianity and of Islam. "The safeguarding
of Jerusalem should not be merely a matter of the conservation of hallowed
stones, but also of preserving all the agiritual and moral values which
had made Jerusalem an exceptional site.” 8

The delegate of Israel said that "while Jerusalem had been the focus
of Jewish 1life and history, his Government was deeply conscious of the
universal interests ia Jerusalem and the Holy Places located im it."

Israel was "committed t: prisursing cha uni:¢ and pzace of the city,” and,
in its development, was "careful to ensure the preservation of the city's
cultural heritage.” Israel had complied with the 1954 Hague Convention,
which did not prohibit archaeological excavations, and had co-operated with
UNESCO by accepting the missions of the Director-General's representatives.
In Israel's opinion, the Director-General's reports showed that the
archaeological excavations had observed scholarly standards and had
“"eontributed much to the history of Jerusalem." They also showed that

275. 1d., at para. 338, p. 50.

276. 1d., at para. 339, p. 50.

277. 1d., at para. 340, p. 50. One speaker referred to Zionism, whose
objective was "the total annexation of Jerusalem and, comsequently,
the destruction of the true character of the Holy Places." Ibid.
The speaker was not identified in the report.

278. 1d., at para. 341, p. 50.
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the tunnels "in no way endangered the stability &f the monuménts in the
Haram-el-Sharif area." 1Israel concluded that "Unesco should emcourage
archaeological excavations, which led to major scientific discoveries,
rather than hamper them."2/9

Mr. Fobes, the Deputy Director-General, reported that Professor
Lemaire had visited Jerusalem for a third time in September 1974, in
his capacity as personal representative of the Dirsctor-General.iao
Mr. Lemaire's report on this latest mission showed that "some progress
had been made in Jerusalem with regard to the preservation of the cultural
heritage." Mr. Fobes stated that Professor Lemaire's report showed that:

(a) So far as archaeological excavations weri;concorned.
those carried out by Professor Mazar near El Haram-el-
Sharif were open to certain criticisms in respect of
the methods used. The excavations in the Jewish quar-
ter continued to be carried out en sound scientific
principles.

(b) The dangers of collapse due to tunnelling still existed,
and the Director-General's representative had drawn the
attention of the Israeli authorities to them. The author-
ities had undertaken to remedy the situation, and had
given the necessary instructions for reinforcing the
tunnels....

(f) Building operations in Jerusalem and the urban develop- g
ment of the city appeared to have slowed down somewhat.20l

Several delegates questioned the wisdom of the proposal in the draft
resolution to withhold UNESCO assistance from Israel. It was feared that
the progres=. i e 1v che Lirector~Uw:eridl's persoral representative might
be jeopardized by the proposal, and a situation might arise "in which
Unesco was no longer able to Siercise a certain measure of control over
the situation in Jerusalem."? A proposal was made that a working group
be established to examine ''ways and means of ensuring that UNESCO was
actually represented in Jerusalem."283 This proposal was put to a vote and
rejected by 39 votes in favor, to 48 opposed, with 17 abstentions.284

279. 1d., at para. 343, p. 51.

280. 1d., at para. 357, p. 53. Mr. Lemaire "had continued to receive all the
help required from the Israeli authorities, and had been able to hold
discussions, in Jerusalem, with all those mainly concerned." Ibid.

281. 1d., at para. 359(a), (b) and (f), pp. 53-54. Subparas. (c), (d) and
(e) related to restoration of certain souks, reconstruction of the
Al-Aksa Mosque, and technical assistance for the Islamic Museum. Ibid.

282. 1d., at paras. 344 and 347-48, pp. 51-52.

283. 1d., at para. 344, p. 51. The proponent of the working group proposal
suggested that a permanent commission or observer, or am international
committee, might be appointed to establish an effective UNESCO presence
in Jerusalem. Ibid.

284 . !ﬁ:, at para. 354, p. 53.
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The following statement was made on behalf of the Director-General:

The presence, the action and the influence of Unesco in
Jerusalem must be reinforced. A policy of absence would

be a policy of renunciation. And how could Unesco continue
to concern itself with education, science and culture in the
occupied territories if it were no longer present in Jeru-
salem, the city cherished above all others by so large a part
of mankind?285

Director-General Maheu's statement also said that it was essential for
Israel to be aware 'that international public opinion is concerned, on
strictly cultural grounds, about the preservation of Jerusalem," and that
Israel "should abstain, until a peaceful settlement is reached, from any
unilateral decisions on this subject."

The first proposal to be put to a vote in the General Conference
Commission was an amendment that sought to replace the sanctions paragraph
of the 34-power draft with a paragraph requesting the Director-General to
"take all measures, in particular by intensifying Unesco's presence and action
in Jerusalem" to achieve the goals of UNESCO's previous resolutions.?
The proposed amendment was rejected by a vote of 30 in favor, to 49 opposed,
with 25 abstentions.287

In the Commission voting on the 34-power draft itself, the paragraph
condemning Israel was adopted by a vote of 60 in favor, to 15 apainst, with
28 abstentions. The paragraph calling for withholding UNESCO assistance
from Israel was adopted by a vote of 52 in favor, to 30 oppesed, with 21
abstentions.288 The draft resolution as a whole was adopted by 54 votes
to 21, with 25 abstenzizns, 8%

Following the vote in the General Conference Commission, the United
States explained that it had voted against the draft resolution because
it considered the resolution "a politically motivated and unjustified
sanction against a Member State which might turn Unesco into a purely
political forum and a place of bitter confrontation."290 Sweden and
Switzerland criticized the draft resolution as coming close to depriving

285, 1d., at para. 360, p. 54.

286. -18 C/SHC/DR.6 (1974); Doc, I1.A.50. The amendment was submitted by
¥1ive states: Costa Rica, Haiti, Honduras, Guatemala and Nicaragua.

287. 18 C/122, supra, at para. 363, p. 54. The vote was taken by roll-
call, but the roll-call results are not included in the Commission's
Report.

288. 1d., at para. 368, p. 55. Both were roll-call votes,

289. 1d., at para. 369, p. 55.

290. 1Id., at para. 370, p. 55.
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a Member State of its right to participate in the Organization's work.291

The Director-Ceneral's representative announced that inasmuch as the
resolution had reaffirmed all previous resolutions, the Director-General
considered that it had reaffirmed the request made at the 1972 General
Conference to continue his efforts to establish an effective presence of
Unesco in Jerusalem. The Director-General considered that "even in new
circumstances he should continue his efforts to act upon that resolution.''292

The draft resolution adopted by Commission III came before the Plenary
Meeting of the General Conference on November 20, 1974,

As the first speaker, the Israeli representative denounced the reso-
lution as "ultra vires of the Constitution." Except for two cases that did
not apply here, he noted that there was no provision in the UNESCO Consti-
tution "for the suspension of the exercise of Members' rights and privileges."293
lle said that the resolution was "a mass of contentious misrepresentations
seeking to masquerade as facts." It talked of "Israel altering historical
features of the City of Jerusalem, when not one whit of evidence can substan~-
tiate that charge, [and it talked of] excavations which constitute a danger
to monuments, when the objective outside observers deny completely that any
such danger exists." The Israeli representative warned that the resolution
"would be seen as a purely political move motivated by hate and enmity," and
would tarnish the image of UNESCO in the eyes of its constituents, the world's
writers, artists, musicians and scientists.

The draft resolution rested in part on a repetition of earlier findings
by the Executive Board that Israel had persisted in not complying with UNESCO
resolutions, and that "in persistently violating the resolutions,' Israel
had defied "wilifully |the world tonscilence and the: dnternational community."
The resolution! then ledétedTihat ¢l Cerfdral-Confereite ‘Could not “remain pas—
sive before Israel's continuous persistence in violating its resolutions,”
and that in adopting sanctions, the General Conference was guided by ''precedents

291. 1d., at paras. 373 and 375, p. 55.
292. 1d., at para. 379, p. 56.

293. Verbatim Records of the Plenary Meetings, 18th General Conference,
18 C/VR.39 (prov.), para. 49.2, p. 16 (1974): Doc. II.A.52. The
UNESCO Constitution provides, in Art. II, para. 3, that Members "which
are suspended from the exercise of the rights and privileges of member-
ship in the United Nations Organization shall, upon the request of the
latter, be suspended from the rights and privileges of this Organization."
4 UNTS 275, 280. Art. IV, para. 8(b), provides that: "A Member State
shall have no vote in the General Conference if the amount of its
unpaid contributions to the Organization exceeds the amount of

contributions due from it for the current year and the immediately
preceding financial year."

294, 1d., at VR.39, paras. 49.6-49.7, pp. 16-17. See also the statements by
: Venezuela, Malawi and the United States, id., at paras. 53.1-53.
55.1-55.3 and 99.1-99.2, pp. 18-20 and 34.
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adopted by the General Conference since its fourteenth session upon the
persistent violation of its resolutions and the violation of the aims
stipulated in the Constitution."295 The precedent referred to was a
decision by the General Conference to withhold UNESCO assistance from
Portugal, taken pursuant to a request from the United Nations General
Assembly that the Specialized Agencies withdraw their programs from
Portugal.

With regard to the l4th General Conference precedent, Israel pointed
out that the argument had been that UNESCO was obliged to act pursuant
to a mandate from the Ceneral Assemply even though there was no specific
authority for the action in the UNESCO Constitution. In the present case,
however, there was ''neither a mandate from our Constitution nor a request
in the form of a General Assembly resolution.'297

In the voting on the draft resolution in the Plenary Meeting, a
separate vote was requested on the paragraph citing as a precedent for the
proposed sanctions the earlier withholding of UNESCO assistance from Portugal.
The paragraph was adopted by 79 votes to 12, with 26 abstentions.

The operative paragraph condemning Israel was then adopted by 78 votes
to 18, with 24 abstentions, and the paragraph imstituting sanctions against
lsrael was adopted by 59 votes to 34, with 24 ahstentions.2?? The resolution
as a whole was adopted by 64 votes to 27, with 26 abstentions.3?0

In a statement explaining his vote, the United States representative said
that he had voted against the resolution because its objective was not the
preservation or protection of historical sites and monuments. The United
States considered that the resolution "imposes a completely unjustified
sanction upon a Member Statz!"“and fad becn ''larpely motivated by political
considerations.”" | I macked  Gltragic/depliture in the direction of turning
Unesco into a purely political arena and away from its intended function as
a forum for the exchange of ideas and knowledge." 01

295, See 18 C/SHC/DR.2, p. 2; Doc. II1.A.50. The word "barefacedly" in the
original draft resolution had been deleted at the suggestion of the
Spanish delegate in Commission III.

296. See General Conference resolutions 14 C/Res. 11 (1966), 15 C/Res.

9.12 and 9.14 (1968), 16 C/Res. 8 (1970), and 17 C/Res. 10.1 (1972).
See Part III.A below.

297. 18 C/VR.39 (prov.), paras. 49.4-49.5, p. 16 (1974).

298, Id., at para. 115 and 124.1-124.2, pp. 37-38. The separate vote was
requested by Chile.

299. 1d., at paras. 124.5-124.8, p. 38. The vote on the sanctions paragraph
was a roll-call vote.

300. 1d., at paras. 124.9-124.10, p. 38. The vote was taken by roll-call.
The resolution as adopted is 18 C/Res. 3.427 (1974); Doc. II.A.

301. 18 C/VR.40 (prov.), para. 8.2, p. 5 (1974).
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The 1974 General Conference Resolution

The resolution adopted by the General Conference is entitled:
"Implementation of the resolutions of the General Conference and decisions of
the Executive Board concerning the protection of' culturall property in Jerusalem.' 02
The resolution has nine paragraphs in the preamble and three operative paragraphs.

The preamble begins with paragraphs that refer to "the importance attached
by Unesco, in accordance with its Constitution, to the protection and preservation
of the world heritape of monuments of historic or scientific value," and to:

...the exceptional importance of the cultural property

in the 0l1d City of Jerusalem, not only to the countries
directly concerned but to all humanity, on account of their
unique cultural, historical and religious value.

The preamble cites two sets of resolutions. First, it cites
United Nations General Assembly and Security Council resolutions "calling on
Israel to nullify the measures it has taken to change the status of the City
of Jerusalem'303 and "expressing regret at Israel's disrepard of the United
Nations resolutions on the preservation of Jerusalem.'' 304 Second. the preamble
cites UNESCO General Conference and Executive Board resolutions calling upon
Israel "to desist from any archaelogical excavations in the City of Jerusalem and
from any alteration of its features or its cultural and historical character.'' 305

The preamble then quotes the central portions of the 1972 Ceneral
Conference resolution306 and of the 1974 Executive Board resolution,307
and expresses the judgment that:

302. 18 C/Res. 3.427 (1974); Doc. 1I.A.53.

303. The General Coaferéncz tesoruticon-ciled United lacions General Assembly
Resolutions 2253 (ES-V) and 2254 (ES-V) (1967); see text at notes 63-68,
supra, and Doc. II.A.18.

304. The resolution cited Security Council Resolutions 267 (1969) and
298 (1971); see text at notes 63-68, supra, and Doc. II.A.18.

305. The resolution cited 15 C/Res. 3.342 and 3.343 (1968); 82 EX/Dec. 4.4.2
(1969) ; 83 EX/Dec. 4.3.1 (1969); 88 EX/Dec. 4.3.1 (1971); 89 EX/Dec. 4.4.1
(1972) ; 90 EX/Dec. 4.3.1 (1972); and 17 C/Res. 3.422 (1972). The cited
resolutions are reproduced in the Documentary Record in Docs. II.A.1l1, 14,
20, 30, 33, 36 and 39, respectively.

306, 17 C/Res. 3.422 (1972); Doc. 11.A.39. The 1974 resolution quoted passages
noting that "Israel persists in not complying with the relevant resolutions
and that its attitude prevents this Organization from undertaking the mission
which is incumbent upon it under the terms of the Constitution,'" and inviting
the Director-General to continue his efforts '"to establish the effective
presence of Unesco in the City of Jerusalem."

307. 94 EX/Dec. 4.4.1 (1974); Doc. I1.A.48. The 1974 resolution quoted the

Executive Board's condemnation of '"Israel's persistent violations of the
resolutions adopted by the General Conference and the Executive Board."
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Israel, in persistently violating the resolutions
adopted by the General Conference and the Executive
Board with a view to preserving the cultural heritage
of the City of Jerusalem, defies wilfully the world
conscience and the international community,

Stating that "the General Conference cannot remain passive before
Israel's persistence in violating its resolutions,” and that it was "[guided]
by precedents adopted by the General Conference since its fourteenth session
upon the persistent violation of its resolutions and the violation of the
aims stipulated in the Comstitution,"398 the General Conference resolution
took the following action:

1. Reaffirms all the resolutions mentioned above
and insists on their implementation;

2. Condemns Israel for its attitude which is con-
tradictory to the aims of the Organization as
stated in its Constitution by its persistence
in altering the historical features of the City
of Jerusalem and by undertaking excavations which
constitute a danger to its monuments, subsequent
to its illegal occupation of this city;

3. Invites the Director-General to withhold assistance
from Israel in the fields of education, science
and culture until such time as it scrupulously
respects the aforementioned resolutions and
decisions.

The Generiel)Conferance thus (tsol th: view in adopting the 1974
resolution that Israel has an obligation both to halt its archaeological
excavations in Jerusalem and to desist from altering the historical and
cultural features of the city. The 1974 resolution refers to the UNESCO
Constitution and cites both United Nations and UNESCO resolutions, but
does not mention the 1954 Hague Conventigsgfor the Protection of Cultural
Property in the Event of Armed Conflict. The resolution thus appears
to emphasize the view that the Israeli obligations in Jerusalem stated
in the resolution flow from the UNESCO Constitution, from the United Nations
Charter, and from general international law, rather than, for example, the
view that Israel has an obligation under the 1954 Hague Convention to
desist from archaeological excavations in Jerusalem.-10 1p reaffirming all

J08. The precedents cited were 14 C/Res. 11 (1966) ; 15 C/Res. 9.12 and
9.14 (1968); 16 C/Res. 8 (1970); and 17 C/Res. 10.1 (1972). See
Part III.A below.

309. See text at notes 42-54, supra, and Doc. II.A.l.

310, See, e.g., text at notes 78-79 and 85-86 supra.
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previous UNESCO resolutions, however, the 1974 General Conference resolution
reaffirms the 1972 General Conference resolution calling upon Israel '"to
adhere scrupulously” to the provisions of the 1954 Hague Convention.31l

The 1974 General Conference resolution evaluated Israeli actions
in Jerusalem, expressing the conclusion that Israeli actions were altering
the historical features of Jerusalem, and that Israel's continued excavations
constitute a danger to the city's monuments. In this regard there appears
to have been no doubt that Israel was continuing its archaelogical excavations
in Jerusalen,312 but the two other conclusions reached in the resolution were
controversial. Speakers at the General Conference supported both sides on
the latter two issues, that is, the issues as to whether the Israelil excava-
tions endangered monuments in Jerusalem, and as to whether Israeli urban
renewal actions had altered the historical features of Jerusalem.313

The 1974 General Conference resolution also characterized Israel's
occupation of Jerusalem as "illegal," a characterization that was not discussed
in the General Conference and does not appear to have been required to accom-
plish the purposes of the General Conference resolution.

The 1974 General Conference resolution's sanction of withholding
UNESCO assistance from Israel appears to have been based upon the resolution's
statement that "the General Conference cannot remain passive before Israel's
continuous persistence in violating'" General Conference resolutions, and upon
the resolution's reference to prior General Conference actions. The latter
reference related chiefly to the 1966 General Conference action concerning
Portugal, which is discussed in Part III.A of this atudy.31“

On the sanctions questrion, the Israeli delegate pointed out that
there was nc provisls 5 tha UNISC0 Constituticr for the suspension by
the General Conference of the rights and privileges of a Member State
for failure to comply with UNESCO General Conference and Executive Board
resolutions. The Israeli delegate therefore denounced the 1974 General
Conference resolution as "ultra vires the Constitution."315

311. 17 C/Res. 3.422 (1972); Doc. 1I1.A.39. See text at notes 202-22 supra.
312. See text at notes 280-81 supra.
313. See text at notes 273-79 and 293-94 supra.
314. See text at notes 295-97, supra, and Part III.A below. The
Israeli delegate pointed out that in the Portuguese case UNESCO
had acted in response to a request made by the United Nations
General Assembly, and that no such request had been made here. See
text at note 297, supra.

315. See text at note 293, supra.
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The issue in this regard goes beyond the question of whether or
not the Israeli obligations stated in the 1974 General Conference resolu-
tion are binding legal obligations, and the question of the basis for
such obligations. The issue also concerns the authority, or the lack of
authority, of the General Conference to take action to enforce the obliga-
rions stated in the resolution through the condemnation of Israel and through
the withholding of UNESCO benefits from Israel.316 As to this latter issue,
the resolution stated that "the General Conference cannot remain passive
before Israel's persistence in violating its resolutions," which may imply
either a claim to authority to take action to enforce resolutions that express
binding legal obligations for Member States, or a claim to a more generalized
authority to take action to enforce UNESCO resolutions that have been ''persistently
violated" by Member States. The precise basis for the sanctions authority
exercised in the 1974 resolution was not made clear during the discussion of
that resolution at the 1974 session of the Genmeral Conference.

316. The specific sanction of withholding UNESCO assistance from
Israel is currently estimated as affecting some $24,000 in UNESCO
assistance to Israel, as contrasted with Israel's 1975 assessment
of approximately $197,000 for contributions to UNESCO programs.
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B. The Definition of Regions in UNESCO




B. THE DEFINITION OF REGIONS IN UNESCO

The UNESCO General Conference has established five regions to which
UNESCO Member States have been assigned for the purpose of aiding in the
determination of which Member States shall participatf in regional activities
undertaken by UNESCO. As explained in detail below, * UNESCO regional
activities have consisted of the convening of regional intergovernmental
meetings in which some UNESCO Member States are invited to participate with
full voting rights, while others may participate only as observers. The
practice has been to accord full voting rights to two categories of UNESCO
Member States for each such regional meeting: first, the Member States
classified as part of the particular region concerned; and, second, such other
Member States as the General Conference, or in some cases the Executive
Board, considers should be invited as full voting participants in the partic-
ular meeting in question.? Thus, the assignment of a UNESCO Member State to
UNESCO region establishes the right of that state to participate as a full
voting member in UNESCO meetings convened for that region, but the exclusion
of a Member State from a particular UNESCO region does not mean that the state
cannot subsequently be invited to participate with full voting rights in UNESCO
meetings convened for that region.

The General Conference Definition of Regions

The five UNESCO regions were established by a 1964 General Conference
resolution entitled: "Definition of regioms with a view to the execution of
regional activities."3

1. See text at notes 14-17 below.

2. One example is the Conference on the Application of Science and Technology
to the Development of Asia held at New Delhi in 1968, in which seven UNESCO
Member States that were not part of the UNESCO Asian Region were invited
to participate with full voting rights: Australia, France, Netherlands,
New Zealand, the Soviet Union, the United Kingdom and the United States.
See 76 EX/Dec. 4.3.1 (1967), and 77 EX/Dec. 4.3.2. (1968). Another is the
UNESCO Intergovernmental Conference on Cultural Policies in Europe, held
at Helsinki in 1972, in which Canada was invited to participate with full
voting rights. See 87 EX/Dec. 4.4.2. (1971).

3. 13 C/Res. 5.91 (1964); Doc. II.B.1.
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The resolution, adopted at the 13th Session of the General Conference in
1964, stated that the countries named as members of each region "will
participate in regional activities in which the representative character

of States is an important factor." The five regions were: Africa; Latin
America and the Caribbean; Arab States; Asia; and Europe. Their composition
was as follows:

Africa. Algeria, Basutoland, Bechuanaland, Burundi, Cameroon, Central
African Republic, Chad, Congo (Brazzaville), Democratic Republic of
Congo, Dahomey; Ethiopia, Gabon, Gambia, Ghana, Guinea, Ivory Coast,
Kenya, Liberia, Libya, Madagascar, Malawi, Mali, Mauritania, Mauritius,
Morocco, Niger, Nigeria, Rwanda, Senegal, Sierra Leone, Somalia, Sudan,
Swaziland, Togo, Tunisia, Uganda, United Arab Republic, United Republic
of Tanzania, Upper Volta, Zambia.

Latin America and the Caribbean. Argentina, Bolivia, Brazil, British
Eastern Caribbean Croup, Chile, Colombia, Costa Rica, Cuba, Dominican
Republic, Ecuador, El Salvador, Guatemala, Haiti, Honduras, Jamaica,
Mexico, Nicaragua, Panama, Paraguay, Peru, Trinidad and Tobago, Uruguay,
Venezuela.

Arab States. Algeria, Bahrain, Iraq, Jordan, Kuwait, Lebanon, Libya,
Morocco, Qatar, Saudi Arabia, South Arabian Federation, Sudan, Syrian
Arab Republic, Tunisia, United Arab Republic, Yemen.

Asia. Afghanistan, Burma, Ceylon, China, India, Indonesia, Iran, Japan,
Khmer Republic, Korea, Laos, Malaysia, Mongolia, Nepal, Pakistan,
Philippines, Thailand, Viet-Nam.

Europe. Albania, Austria, Belgium, Bulgaria, Byelorussian Soviet
Socialist Repabliz; {yprus, Czecheslavakia, lemmzrk, Finland, France,
Federal Republic of Getruwany, Greece, huagary, 1zelead, Ireland, Italy,
Luxembourg, Monaco, Netherlands, Norway, Poland, Romania, Spain,
Sweden, Switzerland, Turkey, Ukrainian Soviet Socialist Republic,
Union of Soviet Socialist Republics, United Kingdom, Yugoslavia.

In determining the composition of the five UNESCO regioms, the General
Conference did not include all UNESCO Member States. The following five
states were not assigned to any region: Australia, Canada, Israel, New
Zealand and the United States.

The definition of regions adopted by the General Conference in 1964
was questioned in 1966,‘I leading to the presentation at the l4th Session of
the General Conference of specific proposals for the modification of the
list adopted in 1964, and of a general proposal that the entire question of
regions in UNESCO "and their adequate geographical representation on the

4. See 72 EX/Dec. 4.1 (1966), and 14 C/63 (1966).
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Executive Board" be studied in depth for consideration at the 1968 session of
the General Conference.?

Two proposals advanced at the 1l4th Session of the General Conference in
1966 called for the addition of states to the Asian Region as defined by the
General Conference in 1964. First, it was proposed that the Soviet Union,
which had been placed in the European Region in 1964, be added to the Asian
Region as well. Second, it was proposed that the following four states that
had not been assigned to a region in 1964, be added to the Asian Region:
Australia, New Zealand, Israel and the United States.

The addition of the Soviet Union to the Asian Region was proposed by the
delegate of India, who noted that the greater part of Soviet territory bte-

longed to the land mass of Asia, and that the Soviet Union had close cultural
and economic ties to Asian countries.

Australia and New Zealand noted that while they had maintained close
cultural ties with Europe, geographically their closest neighbors were
Asian countries, and that they were keenly interested in Asian affairs. In
addition, the two countries stated that they had strong links with South
East Asian countries through bilateral treaties and through the Colombo Plan,

and thatythey had also frequently participated in various regional meetings
in Asia.

Israel considered that geography sustained the case for Israel's
incorporation into the Asian Region, but considered that the question of
defining regions was complex and required detailed study leading to com-

prehensige recommendations that should be considered by the General Conference
in 1968.

The United §Siaces svpporied the isracli profosil for a careful study
with recommendations to be submitted at the next session of the General
Conference, but stated that, should the proposal for such a study be re-
jected, the United States would be happy to be considered for membership

of the Asian region.? With regard to the definition of UNESCO regions that

5. The study proposal was advanced by Israel. See 14 C/PRG/DR.7 (1966): and
Records of the General Conference, l4th Session, Resolutions, Annex,
Appendix VIII, extracts from the Summary Records of the Programme Com-
mission, at 14 C/PRG/SR.16, para. 17, p. 353 (1966).

6. I1d., at 14 C/PRG/SR.15, paras. 26.1-26.2, p. 343. The same arguments
were made by the Soviet Union. See id, at paras. 41.1-41.2, pp. 347-48.

7. 1d., at paras. 29.1-30.2, p. 344. The Australian delegate suggested that
the region might be called "Asia and Oceania." 1Id., at para. 29.4, p. 344.

8. 1Id., at paras. 25.1-25.5, pp. 342-43. See text at note 5 supra.

9. 1d., at paras. 36.1-36.4, p. 346. Thailand submitted the proposal to add
Australia, New Zealand and the United States to the Asian Region. See
id., at para. 35.2, p. 345.
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might be adopted by the GCeneral Conference, the United States delegate
observed that:

Criteria for definition [of UNESCO regions] were varied:

they could be geographical, linguistic, cultural or economic.
They could also concern mutual acceptability or co-operative
activity.

The United States delegate considered it essential that UNESCO either adopt
"a principle of maximum flexibility in which account would be taken of as
many criteria as possible," or adopt "limited criteria" and use them "mechan-
ically in order to avoid argument and disagreement." He felt that the choice
between these two alternatives was difficult and could not be made without
time for study and reflection.l

The delegate of the United Kingdom supported the Israeli study proposal,
noting that the issue of UNESCO regions related to intergovernmental meetings
which took a long time to prepare and to which the countries not at present
on the list of a given region could still be invited by decision of the General
Conference or the Executive Board. There was time, therefore, to examine the
natter and reach a well-founded decision.

asfter further discussion of the difficulties of reaching a decision as
to the definition of regions, the question was adjourned sine die,™“ leaving
the 1964 General Conference resolution in force without change. This decision
was taken on the understanding that the Executive Board would continue to
determine the list of states to be invited to regional intergovernmental meet-
ings, taking into account both the 1964 General Conference list of members of
the region and any other factor relevant to the composition of a particular
regional meeting. 3

Invitations to Regicual izetiass couavenvs Ly LMES(O
B sl

The l4th Session of the General Conference also adopted a set of
"Regulations for the general classification of the various categories of
meetings convened by UNESCO" which empower the Executive Board to determine
the composition of intergovermmental meetings convened by UNESCO. 14

10. 1I1d., at para. 36.2, p.346.

11. 1d., at 14 C/PRG/SR.16, paras. 20.1-20.2, p. 353.

12. 1Id., at 14 C/PRG/SR.17, paras. 1.1-1.3 and 7, p. 355.

13, 1d., at paras. 8.1-8.3, p. 356 (statement by the Director-General).

14. 14 C/Res. 23 (1966), reproduced in part in 18 C/43, para. 9, pp. 2-3 (1974);
Doc. II.B.3.




The Regulations divide intergovernmental meetings convened by UNESCO
into two categories: "International Conferences of States," called Category
[ meetings; and "Intergovernmental Meetings other than International Confer-
ences of States," called Category II meetings.

International Conferences of States are defined as "conferences bringing
together representatives of States, and reporting the results of their work to
these same States,” whether or not such conferences lead to the conclusion of
international agreements. The General Conference, or the Executive Board when
authorized by the General Conference, "shall decide which States shall be
invited" to participate as full voting members in such conferences. UNESCO
Member States not sc invited may send observers to the conference.l3

Category 1I, "Intergovermmental Meetings other than International Confer-
ences of States," embraces all other UNESCO meetings "at which the chief
participants represent their govermments." With regard to such meetings the
Regulations provide that the Executive Board, acting on the Director-General's
proposal and subject to "existing regulations applicable," "shall decide on
the Member States ... whose govermments are to be invited to the meeting" as
full voting participants. UNESCO Member States not so invited may send obser~-
vers to the meeting.l6 -

The Regulations for the general classification [of UNESCO meetings] do
not specifically mention regional meetings. The Regulations have been construed
as applying to regional meetings, however, subject to the 1964 General Conference
definition of UNESCO regions.l’/ The result, therefore is that the General
Conference, in the case of Category I meetings, and the Executive Board acting
on the Director-General's proposal, in the case of Category II meetings, have
the authority to invite as full voting participants in regional meetings both
the members of the region and other UNESCO Member States to which it is con-
sidered that sucn .avitaiicois sbould be ekterded.

15. 1d., at Regulations Arts. 8 and 1l.
16. Id., at Regulations Arts. 18 and 21.

17. 1In 1973 it was reported by the Director-General that in the period 1967~
1972 "invitations to regional intergovermmental conferences have been
decided on a case-by-case basis by the Executive Board in accordance with"”
Art. 21 of the Regulations quoted in the text at note 16, supra. 92 EX/12,
para. 10, p. 3 (1973); Doc. II.B.2. Eight such meetings were held in the
six-year period. See id., at Annex I, and note 2, supra.
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Executive Board Guidelines for Invitations to Regional Meetings

The adjournment sine die of General Conference consideration of the
definition of UNESCO regions in 1964 thus left to the Executive Board two
principal questions relating to invitations to regional meetings. First,
what eriteria should be used by the Board in deciding whether to invite to
4 particular regional meeting one of the five Member States that had been
omitted from the 1964 General Conference regional membership list? Second,
how should the Board deal with the cases of Member States admitted to UNESCO
wembership after 1964, which therefore also do not appear on the 1964 list?

Considering that the 1964 General Conference resolution stated no explicit
busis for the division of Member States into the five regions established by
‘hie resolution, the Executive Board undertook on a case-by-case basis to
"ia1ke whatever decisions it deemed appropriate regarding States which were to
be invited" to regional meetings. This situation led in 1973 to a proposal
that the Executive Board adopt guidelines for its use in determinin% the
composition of regional meetings of an intergovernmental character. 9

Three alternate sets of guidelines were proposed for use by the Executive
joard "in determining the classification of Member States for invitationms as
u)1 participants in regional meetings of an intergovernmental character."

One draft proposed the following two guidelines:

(a) [the] geographical location [of Member States] as it emerges
from the generally accepted ideas on this subject; [and]

(b) the effective contribution [the Member States] have already
made to the activities of the region to which they belong....20

18. Report of the Director-General, 18 C/43, para. 11, pp. 3-4 (1974);
Doc. TI.B.3. The Director—-General referred to the absence of "an
overall and complete definition of regions" and to the growing
membership of UNESCO. Ibid.

19. The proposal was "mainly inspired by the wish of some Member States
to have their participation in regional meetings settled in a more
institutional way." Report of the Programme and External Relations
Committee, 92 EX/47, para. 45 (1973).

20. Id., at para. 60. The draft was rejected by 5 votes in favor, to 18
opposed, with 7 abstentions. Ibid.
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A second draft proposed the following guidelines:
(a) cultural, historical, ethnic and social traditionms;
(b) shared desire for association;

(c) membership in regional groups of other intergovermmental
organizations;

(d) geography; [and]

(e) cuuparabilitz of technological and scientific
development. 2l

The third draft proposed three guidelines for invitations to Member States
as full participants in UNESCO intergovermmental regional meetings:

(a) their interest in and ability to contribute to the

activities of the region and thereby to facilitate the tasks
of the Organization;

(b) their geographical location; [and]
(c) their historical, or cultural, or social traditions.22

During the discussion in the Execution Board, there was general agree-
ment that the development of criteria for invitations to regional meetings
should be governed by two principles: universality and the promotion of peace.
The universality principle was stated to entail active participation in UNESCO
affairs, emphasizing that "each Member State had the right and the duty to take
part in regional :onfifyérces ard) thaf: |4 /sftiatisr -4n whiih certain Member
States could not do so was likely to be prejudicial to the effectiveness of

the Organization."23 There was considerable controversy, however, over two

21. 1Id., at para. 6l1. The draft was rejected by 6 voted in favor, to 12
opposed, with 10 abstentions. Ibid.

22. 1d., at para. 66. The draft was approved by 16 votes in favor, to 2
opposed, with 9 abstentions. Id., at para. 62. See 92 EX/Dec. 4.2,
para. 8 (1973); Doc. III.B.S5.

23. Mr. deHoog of the Netherlands, speaking as Chairman of the Programme and
External Relaticns Commission at the 92¢ Session of the Executive Board,
92 EX/SR.1-16, at SR.1l4, para. 25.2, p. 153 (1973); Doc. II.B.4. See
also Mr. Wynter's comments (Jamaica), id., at ¥39.2, p. 158.




basic issues: First, should the Executive Board formulate criteria for
invitations to regional meetings, or should the issue be left to the General
Conference in the context of its re-examination of the definition of region?
jecond, were the criteria proposed for invitations to regional meetings suf-
ficiently clear, or, as stated by one member, were they so vague as to raise
the "danger that every country would be fully entitled at any time to take
part in discussions on the affairs of others"?2

On the first issue, it was pointed out that while the General Confer-
ence was responsible for the definition of regions, the Executive Board had
heen directed to decide upon invitations to certain meetings, including
regional intergovermmental meetings, and therefore was concerned with deter-
mining criteria for invitations to regional meetings. 5 The proposed

Executive Board decision would not alter the 1964 General Conference definition
of UNESCO regions; it would only determine the practice of the Executive Board

in issuing invitations to regional meetings within the framework of General
fonference decisions.

As to the clarity of the proposed criteria for invitations to regional
meetings, several speakers characterized the criteria as vague,z? while
sthers considered that they reflected present practice. The main issue
“rpeared to be whether going beyond geography to include historical, cultural
«d social traditions as a basis for invitation to regional meetings was
owarranted and destroyed the concept of a region. It was pointed out that
s1though geography would suffice in the cases of eleven %f the fourteen states
that had not been classified by the General Conference,2 "the problem of the
three remaining countries---Canada, Israel and the United States---could not
be settled by geographical considerations.'29

L. Mr. Maillard of ' Frauce; Gasy et “%28!45 Gl 1s4.
25. Mz. Wynter of Jamaica, id., at ¥39.1, p. 158. See text at notes 1l4-17 above.

4. See the view expressed by the Director-General, id., at Y%453.1-53.3,
pp. 160-61. Mr. Maillard of France took the contrary view that while the
Executive Board could decide on invitations to a particular meeting, "it
could not decide, on a systematic and permanent basis, that this or that
Member State would, in future and in all cases, be attached to this or that
geographical region." 1Id., at ¥28.8, p. 155.

27. See, e.g., Mr. Tikhvinsky of the USSR, id., at ¥33.2, p. 156.

28. Five of the fourteen states were the states that had not been classified
by the General Conference in 1964: Australia, Canada, Israel, New
Zealand and the United States. The other nine had become UNESCO members
in the period following the 1964 General Conference decision: Bangladesh,
Barbados, German Democratic Republic, CGuyana, Democratic People's Republic
of Korea, Malta, Oman, Singapore, and the United Arab Emirates.

29. Mr. Wynter of Jamaica, id., at ¥39.4, p. 158. ,
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Speaking in opposition to proposals to include the United States and
Canada in the European Region, the delegate of France acknowledged that "it
was desirable for each country to form part of a regional group," but said
that it did not follow that such countries should be assigned to Europe
"regardless of the reservations on the subject held by a not inconsiderable
number of the States chiefly concerned."” He suggested that North America had
"its own specific character," which "owing to its power, its influence and the
size of its population" might well constitute a regional entity by itself.

In his view, in certain clearly defined cases such as scientific conferences,
"the United States could very well be attached to Europe as a full member."
In general, however, France considered that:

Unesco's fields of activity should not all be considered

as equivalent, and associations which might exist in certain
cases were not desirable in others. In that connexion, the
system in force - [in which] invitations were sent out by
the Executive Board - made it possible to deal with the
complexity of the situation and, where appropriate, to give
substantial satisfaction to the United States.30

With regard to a proposal to include the Soviet Union in the Asian Group,
the delegate of the People's Republic of China stated that in his government's
view, "although the Soviet Union was geographically part of both Asia and
Furope, it was politically and culturally still a European country." Con-
sidering that the Soviet Union had already been assigned to the European Region,

the delegate of China said "there was no reason to comsider including it also
in Asia."31

The delegate of Jamaica pointed out that the issue before the Board was
the criteria o be vsed foc ipvitarjap=s to vegional meatings. He said that
the "basic isasue was che 3igaisy of 2azh asd every llmler State, regardless
of its power or wealth;" therefore it was vital to affirm "the basic principle

that every Member State had the right to participate fully in the Organization's
regional activities."32

30. Id., at para. 28.6, pp. 154-55. The United States represeutative
said that he would not respond to the allegations that had been made
about his country, but observed that it "seemed inconsistent for certain
members to agree that one Member State [the Soviet Union] should belong
to two regional groups, while proposing that a decision on four other
Member States should be deferred." 1Id., at para. 40.3, p. 159.

31. Id., at para. 43, p. 139.

32. Id., at para. 39.3, p. 158.




The resolution as finally adopted by the Executive Board33 noted a
trend towards decentralization of UNESCO activities and states that "it is
the right and duty of every Member State to participate fully and on a
regular basis both in the international and regional activities of the
Organization."34 The resolution also stated, however, that the inclusion of
a Member State in a region "cannot be obtained without the broad comsent of
the Member States in the region concerned."33

The Executive Board decision adopted the third set of guidelines quoted
above, referring to the ability of the Member State to contribute to the
activities of the region, and to the state's historical, social and cultural

traditian53 as well as to the geographical location of the Member State
concerned. 38

Applying the guidelines adopted in the Board decision, the Board also
decided that "when the Board is called upon in the future to decide on
invitations to regional meetings of an intergovernmental character" the
following determinations would be utilized:

(a) with respect to European regional meetings, Canada and
the United States of America shall be considered as forming
part of that region;

(b) with respect to Asian regional meetings, Australia and New
Zealand shall be considered as forming part of that region;
[and] .

(c) with respect to European as well as Asian regional meetings,
the Soviet Union shall be considered as forming part of both.3/

The Board decision) also jnviias ofliexr Membir States "to make their views
known to the Bosrd o e1a:l¢ tr po taka 2 decislon cn their classification,"”
and recommended that the General Conference re-examine the definition of regions
at its 18th Session in 1974.38

33. 92 EX/Dec. 4.2 (1973); Doc. II.B.S5.

34. 92 EX/Dec. 4.2, supra, at paras. 5 and 7. Paras. 1-7 were adopted
by a vote of 27 to 0, with 7 abstentions. See 92 EX/SR.1-16, at
SR.15, para. 9, p. 164 (1973).

35. 92 EX/Dec. 4.2, supra, at para. 8. The paragraph was added to the
draft resolution by a vote of 25 to 6, with 5 abstentions. See
92 EX/SR.15, supra, at paras 24-30, pp. 165-66.

36. See text at note 22 above. The guidelines were adopted by a vote of
20 to 10, with 4 abstentions. See 92 EX/SR.15, supra, at para. 12, p. 165.

37. 92 EX/Dec. 4.2, supra, at para. 10. A roll-call vote was taken on §10(c)
relating to the Soviet Union. The paragraph was adopted by 21 votes to 1
(China), with 17 abstentions. This was the only roll-call vote taken. See
92 EX/SR.15, supra, at paras. 16.2 and 17, p. 165.

38. 92 FX/Dec. 4.2, supra, at paras. 11 and 12.
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Considering that no proposal had been made at the 1973 session of the
Executive Board concerming the classification of Israel for the purpose of
participating in the regional activities of UNESCO, the case of Israel was
not directly considered by the Board, and there is no reference to Israel
in the 1973 Board decision.

On August 14, 1973, Israel addressed a letter to the Director-General
in response to the Board's invitation to states to make their views known so
that the Board might take a decision as to their classification. The Israeldi
letter states that "Israel attaches great importance to full partigipation in
regional activities of Unesco," but that: piwist

Due to the absence of a specific Middle East geographic
division and the virtual iden;iﬁtnﬁtion of the Asian Region
with the area covered by ECAFE, Israel's participation in
regional activities has unfortunately been sporadic and
irregular.39

The letter states that "the close ties and the similarity of comditioms which
exist between members of the European region and Israel in the areas of major
concern ¢h*Unesco would enable Israel to make a worthwhile contribution to the
activie¥es" ¢f the European Region. The letter concludes as follows:

In order to enable Israel to discharge its duty to Unesco

and to make its rightful contribution to the formulation

and execution of Unesco regional activities, [Israel] there-

fore requests that the Executive Board, when called upon to
decide on invitations to regional meetings of an intergovermmental
character, will consider Israel as forming part of the European
region.40

Although the Executive Board had contemplated taking a decision on such
requests for the classification of Member States, at its next session the
Executive Board decided not to take up the statements submitted by Member
States, leaving the issue for consideration by the General Conference at
its 18th Session in 1974.41

39. 93 EX/8, p. 11, Annex VIII (1973). ECAFE is the United Nations Economic
Commission for Asia and the Far East.

40. 1Ibid. The Israeli letter also notes that for the purposes of elections
to the Executive Board, "Israel belongs to Electoral Group I which
includes, inter alia, Western Europe." See Part I1.A above.

41, See 93 EX/Dec. 1 (1973).
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The Definition of Regions at the 18th Session of the General Conference

Proposals submitted at the 18th Session of the General Conference in
1974 sought to assign each unclassified UNESCO Member Stite to one of the
five regions that had been defined by the General Conference in 1964. If
adopted, the result would have been to assign Australia, Bangladesh, the
Democratic People's Republic of Korea, New Zealand and Singapore to the Asian
Region, renamed "Asia and Oceania"; Barbados and Guyana to the Latin America
and Caribbean Region; Oman and the United Arab Emirates to the Arab States
Region; and Canada, the German Democratic Republic, Israel, Malta, Portugal
and the United States to the European Region.42 The proposals thus differed
from the results reached at the 1973 session of the Executive Board in two
respects: first, the regional assignments to be made by the General Conference
would be amendments to the 1964 General Conference resolution, carrying the right
for the Member States concerned to participate in UNESCO regional activities
undertaken for the region to which the member was assigned; 3 and, second, taken
as a proup, the proposals would result in a regional assignment for all UNESCO
Member States without execption.

In addition to the proposals relating to unclassified Member States, a
proposal introduced at the 1974 session of the General Conference would assign
the Soviet Union to the newly-designated "Asia and Oceania Region" in addition
to the existing assignment of the Soviet Union to the European Region.

The question of the definition of regions was assigned to General
Conference Commission V, on General Programme Matters, which had the task of
considering proposals on the subject and adopting a draft resolution for con-
sideration at a Plenary Meeting of the General Conference. Debate in Commission
V appears to have centered on Chinese objections to Soviet participation in
the Asia and Oceania Region, and on French objections to going beyond geography
as the criterion for regiomal grouping.é’

42. See 18 C/PRG/DR.2, 3, 4 and 5, incorporated into 18 C/PRG/DR.15 Rev.
(1974), Doc. II1.B.6.

43. See text at notes 3-13 above.

44. See 18 C/PRG/DR.15 Rev. (1974); Doc. II.B.6.

45. The debate in Commission V is summarized in the Commission's Report,
18 C/124, part M, pp. 1-7 (1974); Doc. II.B.7.
See paras. 30-32, p. 5, for a summary of the debate on the inclusion

of the Soviet Union in the Asia and Oceania Region, and para. 11, B 2%
for the French statement.
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With regard to the inclusion of Isreal in the European Region, the
Israeli representative formally presented the proposal, stressing the principle
of "the right and duty of Member States to participate in regional activities."
The Israeli representative noted Israeli participation in European regional
activities in several other United Nations Specialized Agencies, and that there
is no Middle East region in UNESCO. He said that: 'Whereas the region of Arab
States has been set up in the light of a common language, Israel has in the past
been hampered by this situation." 1Israel's conclusion was that, "in order to
enable Israel to discharge its duty to the Organization, it musf{ be included in
regional activities" as a member of the UNESCO European Region.

There were several statements of support for the Israeli position in
Commission V, and the debate in Commission V does not appear to hax; directly
challenged Isreal's classification as part of the European Region. Statements
of support were couched in terms of the right and duty of every Member State to
participate in regional activities, which was affirmed in the draft resolution
under consideration. Statements in opposition appeared limited to criticism of
utilizing criteria other than goegraphy as the basis for regional classification.

Commission V held separate votes in the cases of the four countries
whose proposed classification had been challenged directly or indirectly in
the Commission. Canada and the United States were accepted for inclusion in
the European Region by votes of 59 to 5, with 11 abstentions, and 57 to 10,
with 12 abstentions, respectively. An initial vote on Israel was equally
divided, 30 to 30, with 8 abstentions; a second vote, this time by roll-call,
rejected thesésraeli proposal by 23 votes in favor to 35 against, with 26
abstentions. The Soviet Union was accepted for inclusion in the Asia and
Oceania Region, in addition to the European Region, by a vote of 44 to 4,
with 27 abstentions.?! Thus the result was that Commission V reported a draft
resolution to the Plenary Meeting that would classify every Member State except
Israel as belonging o ore of the five reg.ors estaslisnzc by the General
Conference for the purpose of participating in the regional activities.

46. 1d., at paras. 6-7, p. 1.

47. See, e.g., the general statements by the representatives of the Federal
Republic of Germany, Norway and Switzerland, id., at paras. 22 and 28-29,
pp. 3-4.

48. See, e.g., the view stated by the representatives of France and the Sudan
who appeared to consider geography as the only viable criterion for assign-
ment to regions. Id., at paras. 11 and 13, p. 2. The Commission Report is
not a summary record of the debate in the Commission; it contains only
a brief indication of the points made in the Commission debate.

49, _@oy at ql"z, p-6-

50. Ibid. The Commission V Report does not contain a record of the roll-call vote

51, 1Id., at para. 42, pp. 6-7.
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During the comsideration of the Commission V report and draft resolution
in the Plenary Meeting, Israel moved to amend the draft resolution by adding
Israel to the States listed in the draft resolution, classifying Israel in
the European Region.52 The Israeli amendment was rejected on a roll-call vote
of 33 in favor, to 48 opposed, with 31 abstentions.3 The draft resolution as
proposed by Commission V was then adopted by 85 votes to 2, with 9 abstentions.%

In the course of the debate in the Plenary Meeting of the General Conference,
the representative of the United States supported the Israeli motion to include
Israel in the European Region. The United States representative said that in the
spirit of equity and fairness, it was a "well-established principle [in UNESCO]
that every Member State is entitled to be a_member of a region," and urged the
Conference to accept the Israeli amendment.SS The delegate of Jamaica, Mr. Wynter,
expressed the view that every Member State "has the right to participate in Unesco's
activities whether they are international or regional." Mr. Wynter said that in
the case of states located outside of the region in which they wished to participate,
the principles that should be followed were whether the state has "cultural, social
or historical ties with the region with which it wants to participate,” and whether
the members of the region were willing to accept the participation of "a Member
State which is not geographically sited in that region.” 6 On this basis the delegate
of Jamaica voted in favor of the Israeli amendment.

The Lebanese delegate opposed the Israeli amendment, commenting that Israel
‘was an historical and geographical paradox. He said that: "lIsrael is a state
which belongs nowhere because it comes from nowhere."

Following the vote on the draft resolution as a whole, the Israeli delegate
stated that he had voted against the resolution because of "the almost schizophrenic
gap between the statement of high principle in the preamble and what actually
happened in the voting." The Israeli delegate said that the preamble to the
General Conference resolution "acclaims triumphantly that it is "the right and duty'
of all Member States-th | participite(fully/ L régicnal gdctivities.”" That
principle had been destroyed in the resolution itself by a group of Member States,
"capable of mustering a majority on apparently any issue,” who had decided: 'down
with principles, up with politics." If it wished, said the Israeli representative,
"that same automatic majority could, in spite of Galileo and in spite of Copernicus,
carry a motion that the earth is flat.™

52. Provisional Verbatim Records, 18th General Conference, 18 C/VR.42 (prov.),
1%26-30, p.13 (1974), Doc. II.B.8.

53. Id., at 451.1, pp.21-22. Of the 30 states then part of the European Region,
14 voted in favor of Israel: Austria, Belgium, Denmark, Finland, Federal
Republic of Germany, Iceland, Ireland, Italy, Luxembourg, Netherlands, Norway,
Sweden, Switzerland, and the United Kingdom; 10 voted aginst: Albania, Bulgaria,
Byelorussia , Czechoslovakia, Hungary, Poland, Spain, the Ukraine, the USSR and
Yugoslavia; and 3 abstained: France, Greece and Turkey. The remaining
3 did not vote: Cyprus, Monaco and Rumania.

54. 1d., at para. 66.4, p.24.
55. 1d., at para. 40, p. 17.
56. 1d., at paras. 50.2-50.6, pp. 20-21,

57. 1Id., at para. 51.1, p. 21.

N§L

58. 1Id., at para. 36, p. 16.

i)
=
=
2

59. 1Id., at para. 69.1, p. 24.
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The 1974 General Conference Resolution

The resolution adopted by the 1974 session of the General Conference
supplements the list of UNESCO Member Sgates assigned to UNESCO regions under
the 1964 General Conference resolution. 0 The 1974 resolution refers to the fact
that the groups listed in the 1964 resolution do not include all UNESCO Member
States. It states that the General Conference recognized "the fundamental
principle whereby every Member State has the right and duty to participate fully
and regularly in the Organiagsiﬁn's regional and international activities,' and
that the General Conferenge desired to help '"to ensure that every Member State may
exercise this right and Perform this duty."6l The 1974 resolution then adds to the
iist contained in the 1964 resolution every Member State that was not mentioned
in the 1964 resolution, except Israel, with the result that every UNESCO Member
State except Israel is, in the words of the 1974 resolution, "empowered to
participate [as a full voting member] in regional activities in which the
representative character of States is an important factor," as part of one of the
five regions established under the 1964 General Conference resolution.?

The 1974 General Conference resolution does not alter the established UNESCU
practice under which any Member State may send observers to any intergovernmental
meeting sponsored by UNESCO, including meetings held on a regional basis. There
is thus nothing to prevent Israel, or any other UNESCO Member State, from sending
observers to UNESCO meetings convened for the European Region.

The 1974 General Conference resolution aiéo does not alter the 1966 "Regulat (ons
for the general classification of the various categories of meetings convened by
UNESCO," under which the Executive Board has the function of deciding upon invitations
to intergovernmental meetings, including regional meetings.63 Thus, notwithstanding
the refusal of the General Conference to classify Israel as part of the European
Region for the purpose of participation in regional activities gemerally, it remains
possible for the Exscutive | Roars to decide|tn ipvife Israel to participate as
a full voting member Iin anyCpaziticuleri raegibnal intergcvernmsntal meeting convened by
UNESCO, including such meetings held for European Region.b% ‘

60. The 1964 resolution is quoted in the text at note 3 above.

61. 18 C/Res. 46.1 (1974); Doc. II.B.9.

62. 1Ibid. The Soviet Union is "empowered' by the 1974 resolutiom to participate
in two UNESCO regions: Asia and Oceania, and Europe. .

63. See text at notes 14-17 above. Executive Board invitations to Category II
intergovernmental meetings are made on the Director-General's proposal and
subject to "existing regulations applicable."

64. See the statement by Mr. Wynter of Jamaica, Provisional Verbatim
Records, note 52 supra, at paras. 50.1-50.7 and 75.3, pp. 20-21 and 26.
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The 18th General Conference resolution thus does not entirely bar Israeli
participation in the European Region. It also explicitly contemplates the
examination at the 19th Session of the General Conference in 1976 of "any
outstanding questions, together with the cases of States which may become Members
of the Organization after the adoption of this resolution."65

With regard to the "political character of the vote rejecting Israeli
classification with the European Region, it may be noted that the principles
that would lead to Israeli exclusion from the European Region which were
articulated in the course of the debate stemmed from the view that the regional
structure should be defined by geography rather than history, culture, or social
traditions. Such a view would lead to exclusion of Canada and the United States,
as well as Israel, from the European Region, yet Canada and the United States
were accepted into the European Region with but 5 and 10 negative votes in
Commission V, respectively, and without opposition in the Plenary Meeting.
Israeli participation in the European Region was rejected by 35 negative votes in
Commission V, and 48 negative votes in the Plenary Meeting, which would appear
to indicate that more than geographic principle was involved in the rejection
of Israel.

.1975 Executive Board Action

The question of further Ceneral Conference action on the participation
by Member States in UNESCO regional activities was taken up by the Executive
Board in October 1975 in the course of the Board's consideration of an agenda
item entitled: "In-depth study of the working methods of the General Conference.'66

The Executive Board adopted a resolution recommending that the 1976
session of the General Conference:

take all appropriate measures te.complete the list

of Member States enpiwerid o participare ip the
regional activities of the Organization as it emerges
from 13 C/Resolution 5.91 and 18 C/Resolution 46.1,
taking into account the principles set forth in those
resolutions and on the basis of the wishes of the
Member States already included in each of the various
regions.67

65. 18C/Res. 46.1, para. 2 (1974).
66. See 98 EX/16 (1975).

67. 98 EX/Dec. 6.1, para. 5 (1975); Doc. II.B.10.
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In adopting the quoted gecommendation, the Executive Board resolution
noted that, at its 1974 session, the General Conference had expregsed the
following views in 18 C/Resolution 46.1 (1974):

[The General Conference had] affirmed "the fundamental
principle whereby every Member State has the right and
duty to participate fully and regulariy in the
Organization's regional and international activities"
and [had] expressed its desire to help to "ensure
that every Member State may exercise this right and
perform this duty".68

The Executive Board also noted that in the same resolution the General
Conference had decided 'to examine at its nineteenth session any outstanding
questions, together with the cases of States which may become Members of the
Organization after the adoption of this resolution." The Executive Board
resolution accordingly invites "the Member States concerned" to inform the
Director-General "of the region in the activities of which they wish to
participate."69

Thus, in effect, the Executive Board resolution contemplated the
renewal at the 1976 Ceneral Conference session of the question of Israeli
participation in the FEuropean Region, and recommended that the General
Conference decide that question "on the basis of the wishes of the Member
States already included" in the European Region. Should the General
Conference adopt the procedure recommended by the Executive Board, it
would be available to be used for the assignment of Israel to the European
Region./0

68. 1Id., at para. 2. The Executive Board resolution also noted that
in 1973 the Board had "affirmed its awarness that the inclusion
of a Member State in a region for the purposes of participation
in regional activities 'cannot be obtained without the broad
consent of the Member States in the region concerned." See 92
EX/Dec. 4.2 (1973), quoted in the text at notes 33-35 above.

69. 98 EX/Dec. 6.1, para. 6 (1975). The resolution is reported to
have been adopted by a vote of 23 to 3, with 3 ahstentions. See
New York Times, Oct. 8, 1975.

70. A majority of the States that were members of the European Region
in 1974 voted in favor of Israel's motion to be included in that
region at the 1974 session of the General Conference. See note 53
supra.
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C. UNESCO SUPERVISION OF EDUCATION AND CULTIRE IN CCCUPIED TERRITORTES

The UNESCO General Conference has developed a practice of dealing with
three sets of related issues through the adoption of lengthy "omnibus" re-
solutions at each session of the General Conference. The "omnibus" resolu-
tions deal with UNESCO's role in contributing to peaceful relations among
states, with the attainment of independence by colonial countries, and with
the elimination of racism. The omnibus resolution adopted at the 1972 ses-
sion of the General Conference, entitled "UNESCO's contribution to peace
and its tasks with respect to the elimination of colonialism and racism,"1l
initiated a special role for UNESCO in relation to education and culture in
occupied Arab territories.

Building upon previous exgressions of concern with respect for human
rights in occupied territories, the 1972 omnibus resolution declared that
the "violation of the human rights of the peoples in occupied territories
should be brought to the attention of world public opinion in order to en-
sure the respect of human rights in those territories." It requested the
Director-General to use "all available means at his disposal” to assemble
information "on the national education and the cultural life of the popula-
tions in the occupied Arab territories" for submission to the General Con
ference at its 18th Session in 1974.°3

The Director-Ceneral's Report

In response to the Ceneral Conference request, the Director-General
sent an extensive questionnaire to the governments of Israel, Egypt, Jordan,
Lebanon and Syria, to the League of Arab States and the Arab Educational,
Cultural and Scienfifio Cigarnization (ALESCC),; and to 29 international non-
governmental organlzationa.q Suvstantial responses were received from the
governments of Israel, Egypt, and Jordan, and from the two Arab intergovern-
mental organizations from which responses had been requested, that is, from
the Arab League and from ALESCO. The governments of Lebanon and Syria and
most of the non-governmental organizations replied that they had no infor-

mation to offer.5

1. 17 C/Res. 10.1 (1972); Doc. II.C.1. The term "omnibus resolution'" has
been informally applied to resolutions on the elimination of colonialism
and racism that have been adopted at every session of the General Con-
ference since 1960. The resolutions are reproduced in Part III.A, below.

See 15 C/Res. 9.13 (1968), Doc. III.A.9, p.6; and 16 C/Res. 8, Part I
(1970); Doc. IIT.A.10,

2

3+ 17 C/Res. 10.1, Part III, paras. 17 and 19 (1972); Doc. II.C.1.

4. The Director-General's questionnaire is reproduced as an annex to
the Director-GCeneral's Report, 18 C/16 (1974): Doc. II.C.2.

e

Director-General's Report, 18 C/16, paras. 1-4, p.3 (1974); Doc. II.C.
2. The Director-General notes that his report does not follow the outline
given in the questionnaire since neither the governments nor the Secre-
tariat had found it possible to assemble the detailed information requested
within the time limits given. The Director-GCeneral stated, however, that
the main objectives of the information-gathering exercise had nonetheless
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In addition to the documentary material thus received, the Dir¥tor-
General sought information through sending a special mission6 to observe
the state of education and culture in the occupied Arab territories on the
spot. The UNESCO mission visited Egypt, Jordan, Lebanon and Syria, and
Israel, the Gaza Strip and the occupied Jordanian territories. According
to the Director-General, the mission "was well received by the authorities
at all levels everywhere and had invaluable assistance from them," and, in
the occupied territories, the mission "was able to meet all the people it
wished to see and had discussions with them, without witnesses, in an at-
mosphere of complete freedom."’

The resulting report by the Director-General presents information on
education and culture in three occupied areas separately: the Gaza Strip
and Northern Sinai; the West Bank, including East Jerusalem; and the Golan
Heights. The report states that it "does not attempt to be anything more
than a descriptive account, in the soberest possible terms, based on the
information received or obtained from the different sources'" consulted by
the Director-General. Where conflicting views were received, such views
are reported with citations to sources. The Director-General notes that
"it has not always been possible ... to assess the accuracy of the observa-
tions or information"” received.? He also notes that although every effort
was made to keep the report within the strict framework of education and
culture, "these are, by their very nature, everywhere and at all times, too
intimately bound up with the economic, social and political circumstances
of the past and the present for any description of their actual situation to
leave those circumstances entirely out of account."l

While much could be said about the information presented in the
Director-General's report, all that can be done here is to draw attention
to what appear to be the most significant observations made in the report
for the purpose, later, of contrasting the Director-General's observations
with the approach and cnvﬂ1uninn~ feacﬁed in. the delate on the report at the

With regard to education in the Gaza Strip and in Northern Sinai, the
report noted that it is extremely difficult to evaluate the impact of Israeli
policy "for the obvious reason that it is not possible to surmise how edu-
cation would have developed if there had been no occupation."l1 The statis-

been met. Id., at para. 10, p.4.

6. Id., at para. 5, p.3. The mission, consisting of two UNESCO Secreta-
riat officials, was led by Mrs. M-P. Herzog, Director of the UNESCO
Human Rights Coordination Unit. Ibid.

7. Id., at para. 6, p.3.

8. Id., at paras. 8 and 12, p.4. See, e.g., n.l to para. 13, p.4.

9. Id., at para. 12, p.4.

10. Id., at para. 8, p.4.

ks Id., at para. 17, p.5. The Israeli policy is characterized by the Is-
raeli Ministry of Defence as a policy of "non-presence, non-interference
and open bridges." 1Id. at para. 16, p.5. Under this policy, the "former
educational system ... has been maintained in the Gaza Strip and .., is
continuing, at least in theory, its own growth." Ibid.
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tics showed growth, but "the occupation has created all kinds of new prob-
lems relating, for example to textbooks, vocational training and access to
universities."1?2 In both tha Gaza Strip and the West Bank, a major prob-
lem appeared to be the reluctamce of the population, especially of teachers,
to accept the supervision of education by military as opposed to civilian
authorities.l? The report also noted difficulties faced by West Bank
students in going on to higher education, "which [difficulties] are due
partly to the comparatively low standard of the secondary schools, partly
to the tendency of certain Arab countries to restrict the number of West
Bank students admitted to their universities, and, lastly, to the high
standard‘[equited for admission to the Israeli universities, where the
langugge of instruction is not Arabic.'l4

With regard to cultural life, it is reported that in the Gaza Strip
#fe "Israeli authorities have not modified cultural life and have not taken
part in 1t."13 There appears to be a '"passive resistance to any attempt
to reanimate cultural life," however. The population appears to feel that
its cultural identity is threatened; the Director-General's report observes
that: "faced both with the insidious weakening of its cultural heritage and
with uncertainty about its future, [the pogulation in the Gaza Strip] suf-
fers from a bitter sense of abandonment.'"l In the West Bank, although
the report notes that life "in the bustling towns and in the peaceful-seeming
countryside ... appears to be going on as usual,”"l7 it is observed that
"there is a great ferment of ideas, at least among the more highly educated
circles, concerning the nature of the cultural identity'" of the occupied
territories. A question asked by everyone in impassioned tones was:
"Where do we belong?"l8

i2. There was no growth in higher education. Ibid.
13, Id., at para. 15, p.5, and para. 65, p.l4.
14,

Id., at para. 97, p.22. As to the Caza Strip, it is reported that
over 1,000 students from the Gaza Strip went to Egypt in 1973 for higher
education, and that "Egyptian authorities intend to restrict the number
of such students to 1,000, apparently owing to the massive rise in the

number of students at the universities of Cairo." Id., at para. 37,
pp . 10-11 .

13. 14., at para. 44, p.12.

16.  1d., at paras. 45 and 55, pp.12-13.

17

Id., at para. 104, p.23. It is specifically noted that: "Freedom
of speech, at least for the individual, seems to be little restricted."
Ibid.

18. Id., at para. 126, p.26. The Israeli archaeological excavations and
new building in East Jerusalem, discussed in Part A above, were a par-
ticular source of distress to the inhabitants. See id., at paras. 115
and 116, p.25. L
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The 1974 General Conference Resolution

Having received and considered the Director-General's report, the
1974 session of the General Conference adopted a resolution that contains
highly controversial propositions.19

The General Conference resolution begins with the proposition that
"access to national education and culture is one of the fundamental human
rights affirmed by the Charter of the United Nations and the Unesco Con-
stitution." It also states that "military occupation of territories by
foreign forces constitutes a constant danger to peace and human rights,
including the inalienable right to national education and cultural 1life."20

The General Conference resolution then notes "with anxiety" that it
is "apparent" from the Director-General's report that "the populations in
the occupied Arab territories are not enjoying their inalienable and in-
violable rights to national education and cultural life."?2l

The resolution has three operative paragraphs. It invites the
Director-General to take the following measures:

To exercise full supervision of the operation of
educational and cultural institutions in the oc-
cupied Arab territories, and to co-operate with
the Arab States concerned and with the Palestine
Liberation Organization with a view to providing
the populations in the occupied Arab territories
with every means of enjoying their rights to edu-
cation anii culture so0-32 to pressrve thelr national
identity ....+4

It then appeals to Israel "to refrain from any act that has the effect of
hindering the population of the occupied Arab territories in the exercise
of their rights to national education and cultural life." The resolution
also invites Israel to allow the Director-General to carry out the tasks
assigned t# himunder the resolution, and asks the Director-General to re-
port to the Executive Board on the implementation of the resolution.Z23

Discussion at the 18th Session of the General Conference

With respect to the General Conference resolution's characterization

19. 18 ¢/Res. 13.1 (1974); Doc. ITI.C.S5.

20. Id., at first and second preambular paragraphs.
21. Id., at third preambular paragraph.

s Id., at para. 1.

23,

Id., at paras. 2 and 3.
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of the Director-General's report, the delegate of the United States said
that a careful reading of the report shows that the peoples of the occu-
pied territories do indeed enjoy their rights to national education and
cultural 1ife.?4 The delegate of Israel said that the resolution was
"entirely inspired by political considerations and has no relationship

to the situation described in the report of the Director-General.'Z> He
stated that there had been '"mo Israeli intervention in the content of edu-
cation or in the religious and cultural life of the population,” and that
there was no basis for allegations that Israel intended to force an alien
way of life upon the peoples of the occupied territories,26

The resolution's assignment of "full supervision of the operation
of educational and cultural institutions in the occupied Arab territories"
was stated by the United States delegate to be beyond UNESCO's mandate
and to raise questions outside UNESCO's competence.

The UNESCO Deputy Director-General, Mr. Fobes, stated that the
Director-General saw three problems in the tasks assigned to UNESCO under
the resolution.?8 First, to define the meaning of "full supervision" as
applied to three subjects: administrative and financial questions; eur-
ricula in educational institutions; and professional standards. Second,
to determine how the task was to be carried out in co-operation not only
with Israel, but with the Arab States and with the Palestine Liberation
Organizagion. And, third, to determine how the Director-General was to
interpret the requirement that the populations be provided with "every
means of enjoying their rights to education and culture."

» Mr. Fobes said that the three problems would require the gathering
of 4 considerable amount of information that was not now available to the
Director-General. The necessary contacts and negotiations might proceed
in four initial stages: |Firsiy, '"contacts with the Arab States concerned
and ... with the Palegtir@ilibiratdici Orgédnlzation."! L @scond, contacts
with Israelil authorities '"to advise them that the Director-General wishes
to contact the local authorities concerned with education and cultural
institutions.” Third, contact with such local authorities. Fourth, 'the
Director-General would advise the Executive Board on the information he
had gathered, the results of the initial contacts and negotiations, and

24, UNESCO General Conference, 18th Session, Plenary Meetings, 18 C/VR.
47 (prov.), para. 8, p.6, (1974); Doc. II.C.4.

234 Id., at para. 6, p.5. The United States delegate expressed the 'con-

viction that the growing intrusion of politics into [UNESCO] delibera-

tions can only hinder its achievements and contributions'" in the fields

of education, science, culture and communications. Id., at para. 8, p.6.

26. Id., at para. 6, pp.5-6. The Israeli delegate stated that: "The

same laws covering education in Arab countries apply in the territories
administered by Israel ... The same educational leadership that con-
ducted the educational systems in the past under Arab administrations
continues to do so now." 1Ibid.

Z?f Id., at para. 8, p.6.

28. Id., at para. 4.1, pp.3-4.
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at least the beginning of preliminary definitions concerning the three
major issues."

Mr. Fobes concluded by saying that "in a matter of such import and
complexity, the Director-General would obviously wish to proceed with
great care and caution because he would operate on the assumption that
this mandate should be carried out in the interests of the Organization
as well as to initiate constructive action in the direction asked for" in
the General Conference resolution.

Two votes were taken in the Plenary Meeting of the General Conference,
both by a show of hands. The first vote added to the initial draft re-
solution30 the requirement that the Director-General consult with the
Palestine Liberation Organization as well as with the Arab States concerned
in the exercise by the Director-General of "full supervision of the opera-
tion of educational and cultural institutiomns in the occupied Arab ter-
ritories."3l The amendment carried by a vote of 50 to 2, with 25 absten-
tions. As amended, the resolution was then adopted by the General Confe-
rence by a vote of 51 to 5, with 22 abstentions.J2

The delegate of the United States, who voted against the resolution,
stated that the Director-General's report had been a "commendable effort"
that helped to show the conditions of educational and cultural life in the
occupied Arab territories. He said that the report had been "designed to
give an objective assessment of the situation and not to provide condem-
nations." In his view, this contrasted sharply with the General Con-
ference resolution, which he said made "sweeping allegations rather than
constructive suggestions." The resolution was considered by the United
States to be an example of the "growing intrusion of politics" into UNESCO
deliberations, which could only hinder UNESCO's achievements and contri-
butions in the fielis cf education, @clence and culturz.33

Implementation of the 1974 General Conference Resolution

As noted above,3% the Deputy Director-General, Mr. Fobes, indicated
at the General Conference session that the implementation of the resolution

29.
30.

Id., at paras. 4.2-4.3, pp.4-5.

The initial draft resolution, 18 C/PLEN/DR.5 (1974), was sponsored
by sixteen Arab states.

31.  gee 18 C/PLEN/DR.27 (1974).

32. Provisional Verbatim Records of the General Conference, 18th Session,

Plenary Meetings, 18 C/VR.47 (prov.), paras. 5.2-5.3, p.5 (1974); Doc.
I1.C.4. 1Israel and the United States voted against both actions. See
id., at paras. 6 and 8, pp.5-6.

33. Id., at para. 8, p.6.

34, See text at notes 28-29 supra.
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would require considerable study and interpretation, and contacts with
the Arab States, with the Palestine Liberation Organization, with Israel
and with the local authorities in the occupied territories. Mr. Fobes
also indicated that the results of the Director-General's preliminary
consultations with the parties and with the authorities concerned would
be reported to the Executive Board, presumably before any definitive

or final action was taken.35 No such report was submitted by the
Director-General at either the spring or the fall sessions of the Execu-
tive Board in 1975, and, consequently, there has been no further Execu-
tive Board discussion or action through October 1975, 36

35. The General Conference Resolution invites the Director-General

to report to the Executive Board on the implementation of the reso-
lution. 18 C/Res. 13, para. 3 (1974).
36.  The Provisional Agenda for the Executive Board's spring 1975 session,
dated March 18, 1975, includes the item: "Report of the Director-
General on the implementation of 18 C/Resolution 13 concerning educa-
tional and cultural institutions in the occupied Arab territories
(97 EX/35)." 97 EX/1, item 9.5, p.8 (1975). The report was apparently
not issued and the item does not appear on the final draft agenda for
the session. See 97 EX/1 Rev., dated 2 May 1975.

=101~




D. PROPOSED REGIONAL CONVENTION ON_THE RECOGNITION
OF HIGHER EDUCATION STUDIES AND DEGREES

In 1970, the UNESCO General Conference adopted a resolution on the
UNESCO program in the development of higher education which, among other
subjects, authorized the Director-General ''to pursue and intensify acti-
vities designed to extend the comparability and e&uivalence of certifi-
cates, diplomas and degrees in higher education."* Part of the program
thus authorized included efforts by the UNESCO Secretariat to promote
the conclusion of regional agreements on the recognition of higher edu-
cation studies and degrees.2 In the case of the countries bordering the
Mediterranean, the Secretariat efforts led ultimately to the convening of
intergovernmental meetings scheduled for 1975 and 1976, to which Israel,
alone among the UNESCO Member States bordering the Mediterranean, has not
been invited. The events leading up to this action are summarized below.

The Convening of the Rabat Meeting of Experts, September 1972

The first formal step leading to an equivalency of degrees agree-
ment for countries bordering the Mediterranean was the convening by
UNESCO of a '"Mecting of Experts on International Instruments concerning
the Recognition of Studies, Degrees and Diplomas in Higher Education in
the Countries of the Western Mediterranean," held at Rabat, Morocco,
September 11-15, 1972.

The Rabat Meeting consisted of eight experts, "invited in a person-
al capacity,' - fridm tha ta dowing igrt UNESC2-Memde ! (States: Algeria,
Egypt, France, Italy, Morocco, Spain, Tunisia and Yugoslavia.3 In addition,
to the eight experts, a total of twenty-five other persons attended the
Rabat Meeting as follows: four representatives from the United Nationms,
FAO and WHO; eight observers sent by eight international non-governmental
organizations; a total of eleven observers sent by the governments of six
UNESCO Member States; and two UNESCO staff members.® The six UNESCO Mem-

1. 16 C/Res. 1.241(b)(1970). The resolution continued a program of

UNESCO action begun under the authority of 15 C/Res. 1.262 (1968).

The UNESCO Programme and Budget for 1971-1972, approved by the 16th
Session of the General Conference in 1970, states that the "work plan”
relating to the equivalence of higher education degrees will include
further efforts '"to facilitate the holding of meetings between univer-
sities and professional university bodies, governmental and non-govern-
mental, in order to promote the conclusion of regional and multilateral
agreements in this sphere." 16 C/5 Approved, %1369, p.91 (1970).

3. Final Report of the Rabat Meeting of Experts, UNESCO Doc. ED-72 CONF.

78/5, Y5, p.1 (1972); Doe. II.D.2. A full list of participants appears
in Annex I to the Final Report of the Rabat Meeting.

Id., at Annex I, pp.l-4. The Secretariat of the meeting consiste
the two UNESCO officials. Id., at p.4.
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ber States sending observers were: France, Italy, Morocco, Spain, the Uni-
ted States and Yugoslavia.s

As a non-governmental meeting of experts convened within the UNESCO
work program, invitations to the Rabat Meeting would have been issued by
the Director-General as provided for in the UNESCO "Regulations for the
general classification of the various categories of meetings convened by
UNESCO."® Article 59 of the Regulations provides that members of the ex-
pert committees "shall serve in a private capacity," and "shall be appoin-
ted individually, either by the Director-General or by governments at the
Director-General's invitation."’/ 1In the latter case, the Regulations pro-
vide that experts selected by governments at the Director-General's invi-
tation "will sit in the same capacity as the experts chosen directly by
the Director-General and will not be considered to be representatives of
their respective governments."a There is no indication in the report as
to which, 1f any, of the experts at the Rabat meeting were selected by
their governments, and which, if any, were chosen directly by the Director-
General. There is also no indication as to which, if any, governments
were consulted in convening the meeting, or in selecting either the ex-
perts invited by the Director-General, or the governments invited to send
experts. In any event, however, it is clear under the Regulations that
the eight experts at the Rabat Meeting were acting in their personal ca-
pacity and not as representatives of theilr governments.

As to the attendance of observers at expert meetings, the Regula-
tions provide that: "As a general rule meetings of expert committees shall
be private." The Director-General has the authority, however, to invite
UNESCO Member States and international governmental and non-governmental
organizations to send observers to such meetings, "if he considers it de-
sirable from the programme point of view."? Since government observers

S
1d., at Annex I, /'p. 2. Ciffzuce ‘anud Moréclo \gernt (threz ohservers each.

Five of the six governments sending observers also sent experts: France,
Italy, Morocco, Spain and Yugoslavia. The sixth, the United States,
sent only one observer.

The Regulations were adopted by the General Conference at its 14th
Session in 1966. See UNESCO, Collection of Basic Texts, pp.3-14; Doc.
;B I 5 9 18

7. I1d., at Art. 59, Y1 and 2, p.1ll.
1d., at Art. 59, Y4, p.11.

9.  1d., at Art. 59, Y8, p.12. The Regulations also provide that United
Nations agencies and "other intergovernmental organizatioms with which
UNESCO has concluded mutual representation agreements may send repre-

sentatives to the meetings of expert committees.' 1Id., at Art. 59,
%7, p.11.
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were present at the Rabat meeting, it is apparent that the Director-
General exercised his authority to invite governments to send observers,
but there is no indication in the report as to which, if any, governments
other than the six represented by observers at the meetinE6 had been
consulted about the meeting or invited to send observers.

The Report of the Rabat Meeting of Experts

The main purpose of the Rabat meeting was stated in the report to
have been "to give its opinion as to whether the preparation of an agree-
ment concerning the recognition of studies, degrees and diplomas in higher
education could be envisaged within the framework of the western Mediter-
ranean, and, if so, to outline the content of such an agreement."ll The
term "western Mediterranean" was not defined, other than as might be im-
plied from the composition of the meeting, which included experts from
Spain, France, Italy and Yugoslavia on the one side, and Morocco, Algeria,
Tunisia and Egypt, on the other side of the Mediterranean Sea.

In its conclusions and recommendations. the report noted the ''close
and long-standing ties [existing] between the countries on both shores
of the Mediterranean" and the unanimous agreement of the experts on the
advisability of preparing a multilateral convention on the "recognition
of studies, diplomas and degrees in higher education within the framework
of the western Mediterranean." The Rabat Meeting report states that the
experts had emphasized that "it was particularly desirable that there
should be a new, multilateral instrument to supplement and extend the ap-
plication of the provisions of the bilateral or regional agreements al-
ready linking" the countries on both shores of the Mediterranean,l?2

As to "whicli Mediverranean Staces {shoula] be inviced to conclude
the proposed Convention,'" the committee '"felt that because of the con-
siderable volume of exchanges of intellectuals in the Mediterranean basin,"
the agreement should be "one which would link together the European and
Arab States bordering the Mediterranean.'l2 The committee further stated
that the "criterion should be that the States concerned should be Medi-
terranean States which were Parties or which had been invited to become
Parties either to [three Council of Europe conventions], or to the Arab
Cultural Treaty of 27 November 1947, or to the Pact of Arab Cultural Unity

HO It is a reasonable assumption that at least ten governments were

informed about the meeting: the five that sent both experts and obser-
vers (France, Italy, Morocco, Spain and Yugoslavia); the three that
sent experts but no observers (Algeria, Egypt and Tunisia); and the one
that sent only an observer (the United States).

11. Pinal Report of the Rabat Meeting of Experts, UNESCO Doc. ED-72/CONF.

78/5, para. 3 (1972). The agenda included the defining of "the broad

outlines of a regional policy" concerning the recognition of degrees,
etc, 1d., at Y2(a).

12' ;g_u, at 1]‘].()' P.z.

132N 14., ar M1, pp.2-3.
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of 29 February 1964."14 This criterion was thought by the committee to
confirm “the close and long-standing links between countries belonging

to two particularly important regions, some of which, like the countries

of the Maghreb, could be considered as constituting a sub-regional group.'l5

The committee report observes that: "The steps already taken by
those States [to which reference had been made] and the cordial relation-
ships existing between them made it foreseeable that close and effective
co-operation in the field of recognition of studies, degrees and diplomas
could be organized and swiftly developed.'16

The balance of the committee report contained an outline of the pro-
posed convention, including its principles, objectives and machinery for
implementation, and recommended that the committee's report be sent "to
the various Member States concerned, inviting them to send their comments
and suggestions to the Director-General." Should the comments be favor-
able, the committee recommended that a preliminary draft convention be
prepared by the UNESCO Secretariat and that provision be made in UNESCO's
future work program for convening two additional meetings: a meeting of a
committee of government experts to prepare the final draft of the pro-
posed convention; and a diplomatic conference of states to adopt the final
text of the proposed convention,l/

Post-Rabat Actions

In 1973, following the completion of the report of the Rabat Meeting
of Experts, two steps were taken by the UNESCO Secretariat. First, pro-
vision was made in the UNESCO Programme and Budget for 1973-74 for the
preparation by the fecretariat of a preliminary drafc, 2areement on the "re-
cognition of studies and §iilimfc! in'higher @ducalion'in the guropean and
Arab countries of the Mediterranean,"18 Second, copies of the Rabat Re-

14. Ibid. The European Conventions mentioned were three Council of
Europe agreements: (1) The Convention on the Equivalence of Diplomas
leading to Admission to Universities, Paris, Dec. 11, 1953, 218 UNTS
1255 (2) The European Convention on the Equivalence of Periods of Uni-
versity Study, Paris, Dec. 15, 1956, 278 UNTS 73; and (3) The European
Convention on the Academic Recognition of University Qualifications,
Paris, Dec. 14, 1959, 444 UNTS 193. Israel became a party to the 1953
Convention on Oct. 7, 1971. See statement by the Israeli representative
97 EX/SR.17 (prov.), para. 132, p.20 (1975); Doc. I1I.D.7.

155

16. Id., at para. 12, p.3. The committee stressed that the instrument
"should be forceful and forward-looking and should be not so much the
culmination of what had previously been accomplished as the starting
poilnt for further fruitful, concerted activity with a view to the at-
tainment of common aims." Ibid.

17.

Id., at para. 11, p.3.

Id., at para. 30, points 1-3, p.7.

A UNESCO Programme and Budget for 1973-1974, 17 C/5 Approved, 1398,
p.126 (1972).
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port were circulated by the Dircctor-General to the following sixteen
Member States: Albania, Algeria, Cyprus, Egypt, France, Greece, ltaly,
Lebanon, Libya, Malta, Morocco, Spain, Syria, Tunisia, Turkey and Yugo-
slavia, Each was asked to submit its '"views on the report in order to
enable the Secretariat to draw up a preliminary draft of the convention. "9
lsrael was not sent a copy of the Rabat report.

In 1974, the 18th Session of the General Conference was asked to
approve the two meetings that had been recommended at Rabat: a meeting
of an intergovernmental preparatory committee of experts to be held in
1975, and an International Conference of States to be held in 1976. The
General Conference gave its approval, requesting the Executive Board and
the Director-General to "take all necessary measures to this effect,"
terming the end-product a "convention on the recognition of studies and
degrees in the European and Arab countries bordering on the Mediterranean!20

Invitations Determined by the Executive Board, 1975

As a result of the 1974 General Conference decision, it became the
task of the Executive Board to decide upon the composition of the two

meetings recommended by the Rabat Meeting and approved by the General
Conference.

The UNESCO "Regulations for the general classification of the vari-
ous categories of meetings convened by Unesco" distinguish between Inter-
national Conferences of States and Intergovernmental Meetings other than
International Conferences of States.2l When authorized by the General
Conference, as was the case here, the Executive Board decides which states
shall be invited to paggicipate with full voting rights in International
Conferences of State:z |1 ~In-tne case cf 2llher)iatl1 30V nnental meetings,
the Executive Board, acting on the Director-General's proposal and subject
to "existing regulations applicable," decides which Member States shall
be invited to participate with full voting righta.23 In both cases, UNESCO
Member States that are not invited to participate as full voting members
are entitled to send observers to the meeting.24

The Executive Board was thus required to decide upon a list of
states to be invited to the two intergovernmental meetings needed for the

19. See Report of the Executive Board Programme and External Relations
Commission, 97 EX/22, %23; Doec. II1.D.6.

20. 18 C/Res. 1.322 (1974); Doc. 11.D.3. See also UNESCO Programme and
Budget for 1975-1976, 18 C/5 Approved, YY1505 and 1519, pp.79 and 81 (1974).

21. The Regulations are printed in the UNESCO Collection of Basic Texts,
pp.3-14; Doe, II.D.1. See also Part 1II.B above.

22. 1d., at Art, 11, para. 1l(a), p.4.

23. 1d., at Art. 21, para, 1(a), p.6. As indicated in Part IL.B, the

reference to "existing regulations applicable" has been construed to in-

clude the General Conference classification of Member States in the f

UNESCO regions in the case of regional meetings.

24,

Id., at Arc. 11, Y2, and Art. 21, para. 2, pp.4 and 6.
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development of the proposed 'convention on the recognition of studies and
degrees in the European and Arab countries bordering on the Mediterranean,"
that is, the 1975 meeting of an intergovernmental committee of experts, and
the 1976 International Conference of States.

The question of invitations to the two meetings came before the Exe-
cutive Board in May 1975 with a proposal by the Director-General couched in
the following terms:

The Director-General accordingly proposes that the
Executive Board should invite to participate in the Special
Committee with the right to vote the governments of the
following Member States, which belong to two different re-
gions under the terms of resolutions 13 C/Resolution 5.91
and 18 C/Resolution 46.1 but whose close historical and
geographical bonds make it possible to envisage their ac-
ceding to one single convention:

(i) European States Bordering on the Mediterranean

Albania Malta
Cyprus Monaco
France Spain
Greece Turkey
Italy Yugoslavia

(1i) Arab States Bordering on the Mediterranean

Algeria Morocco
Egypt Syria
Lebanon Tunisia
Libya

The General Conference resclutions mentioned in the Director-Gemeral's pro-
posal, resolutions 13 C/Resolution 5.91 (1964) and 18 C/Resolution 46.1
(1974), are the resolutions that define UNESCO regions and classify Member
States as part of the regions so defined. As set out in Part II.B., above,
the European States listed by the Director-General are all part of the
European Region, and the Arab States are part of the Arab R,egion.26 Israel
belongs to neither region.

Subsequent to the circulation of the Director-General's proposal as
quoted above, and in the course of the Executive Board meeting, the Direc-
tor-General issued an "addendum-Corrigendum'" which replaced the quoted
paragraph with a new proposal that invitations to participate with the
right to vote be extended to the same seventeen Member States named in the
original proposal, which were now listed in alphabetical order.?7 The ef-
fect of the change was to delete the references to the regional structure
of UNESCO and to the categories of European and Arab states bordering on

L2 "Invitations to Intergovernmental Conferences and Meetings," 97 EX/
9, Annex I11LI, Y5 (1975); Doc. I1.D.4. The Director-General's proposal
extended both to the intergovernmental expert committee and to the sub-
sequent International Conference of States. See id., at Annex III,
para, 15, p.5.

26,

See Part I1.B above, and Docs. II1.,B.1 and II.B.9.
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the Mediterranean. 1Israel was not mentioned in either proposal. The
change was explained by the Deputy Director-General in the Executive
Board's Programme and External Relations Commission as conforming to the
usual practice of presenting lists of states in alphabetical order. The
Deputy Director-General also commented that the references to General
Conference Resolutions 13 C/Resolution 5.91 and 18 C/Resolution 46.1 were
unnecessary and were therefore deleted.28

Two votes were taken on the question of invitations to the pro-
posed meetings, the first in the Executive Board's Programme and Ex-
ternal Relations Commission on May 9, 1975, and the second in the Execu-
tive Board on May 22, 1975. In the May 9 vote, the Director-General's
proposal was adopted, as amended, by 25 votes to one, with one abstention.29
The United States cast the negative vote on the ground that the failure
to include Israel conflicted with the "fundamental principle whereby every
Member State had the right and duty to participate fully and regularly in
the Organization's regional and international activities.'30

In the Executive Board itself, the Director-General's proposal as
adopted by the Programme and External Relations Commission, was approved
by a vote of 28 to 1, with 3 abstentions.3l The United States again cast
the sole negative vote, stating that the inclusion of the list of invita-
tions of all UNESCO Member States bordering on the Mediterranean except
Israel "created an anomalous situation which was liable to lead to poli-
tical conflict rather than normal collaboration between States and was
therefore contrary to UNESCO's basic purposes and principles."32

During the discussion in the Executive Board, the representative of
Israel observed that her country met all of the criteria suggested by the
Rabat Meeting of Experts for participation in the forthcoming meetings
concerning the proposed regional convention on the recognition of higher
education studies ard dewiees in Euzopeen and Arat states bordering the
Mediterranean,>3 Israel was a Mediterranean state both by location and

27 97 EX/9 Add. & Corr. 2, dated May 15, 1975: Doc. II.D.S.

28. Report of the Executive Board Programme and External Relations Com-
mission, 97 EX/22, %22, p.7 (1975); Doc. I1.D.6.

29’

one abstention. Id., at %29, pp.9-10.

30.  14., at Y30, pp.10-11.

3. UNESCO Executive Board, Provisional Summary Records, 97 EX/SR.1B
(prov.), para. 3, p.4 (1975); Doc. II.D.7. The vote on invitations td
the International Conference of States was 29 to 1 with 3 abstentions.
1d., at Y6, p.4.

32, Id., at Y7, p.4. See also 1Y8-16, pp.5-6, for explanations of vote
by several Executive Board members who voted in favor of the resolution,
Israel was not a member of the Executive Board and therefore did not vote.

33 1d., at 97 EX/SR.17 (prov.), para. 132, pp.20-21 (1975); Doc. 1I.D.7.
The Israell representative pointed out that the Rabat Meeting had proposed
the involvement of two groups of states: Mediterranean states that had

adhered to the Council of Europe agreements, note 14 supra, and Arab
states that had adhered to the Arab Cultural Agreements. fbid.
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by culture and background. Israel was also a party to the 1953 Counecil of
Europe Convention on the Equivalence of Diplomas that had been referred to
in the Rabat Maeting report as a criterion for participation in the re-
gilonal convention.?* Israel therefore had every reason to expect to be in-
vited to the proposed regional meetings and protested its exclusion from
the invitation list placed before the Executive Board by the UNESCO
Secretariat. The Israeli representative also pointed out that the regions
into which UNESCO Member States had been classified need not be taken in-
to account for the purpose of invitations to the present meetings since

the meetings had been designed for states bordering on the Mediterranean
rather than for the states of any particular region.35 Israel was the only
state bordering on the Mediterranean that was not included in the list

that had been placed before the Executive Board.

In conclusion, the Israeli representative observed that the approval
by the Executive Board of a list that ignored the existence of Israel as
a4 Member State bordering on the Mediterranean would be a "grave decision"
that would come at a time when it was hoped that UNESCO "would avoid poli-
ticization" and the discriminatory practicss that were contrary to the
principles which must guide UNESCO action. 6

Replying to the Israeli representative, the Director-General, Mr,
M'Bow, said that the invitation list had been prepared by the Secretariat
on the basis of the General Conference resolution, Mr, M'Bow said that
if Israel had shown a desire to take part in the meetings, that fact would
have been communicated to the Executive Board: "But Israel had not expressed
such a desire and no other Member State had taken any steps in that direc-
tion, so that it could not be said that Israel had been excluded."37

Mr, M'Bow emphasized that should Israel desire in fact to be invited
to the proposed meetings concerning the conclusion of a convention on the
cquivalence of higher =duguiivnetonies and) degrvzen, erael Woald still be
free to express such a demand which would present a question on which the
Executive Board would have to take a decision.38

The Director-General thought it extraordinary for Israel to speak of
the recent politicization of UNESCO when Israel had opposed the admission
of the Federal Republic of Germany to UNESCO in 1951, He asked, was this
not a political act on the part of Israel? He also asked, was not the op-
position for over twenty years to the representation of the Peoples' Repub-

34.

35. Ibid. The Israeli representative pointed out that the Deputy Direc-
tor-General had considered the original references in the Director-
General's proposals to the regional structure of UNESCO "unnecessary."
Ibid, See text at note 28 supra.

36,

See note 14, supra.

97 EX/SR.17 (prov.), para. 132, pp.20-21 (1975).

37.  1d., at paras. 133.1-133.3, p.21.
8. 1d., at para. 133.2, p.21. Mr. M'Bow stated that the task of the

Executive Board was to verify whether the Director-General's proposal
conformed to the decision of the General Conference, and to take all

necessary measures accordingly. Id., at para., 133.1, p.2l.
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lic of China in UNESCO also comparable to a political act?3?

Mr, M'Bow-said that as Director-General he would deplore a gituation
in which "any Member State whatever should not be fully able to exercise
its rights" within UNESCO, but he observed that: "Press campaigns will
resolve no problem concerning UNESCO." In his view, "patient and clear
discussion within UNESCO" was needed to overcome difficulties of the
kind that had developed at the 1974 Session of the General Conference. %0

Speaking just prior to the voting in the Executive Board, the Israeli
representative said that she wished to make clear that she had not said
that Israel had been excluded from the proposed meetings, but only that
Israel had not been included in the list of Member States to be invited
to the meetings. She said that Israel remained in favor of patient and
clear discussion if it could contribute to ending the injustice to which
Israel had been subjected at the 18th Session of the General Conference,4l

In the course of the voting in the Executive Board, the Director-
General once again observed that Israel had not asked to participate in

the meetin%s to which the resolution under consideration in the Board
referred.4

The result of the vote in the Executive Board was to approve the
invitation list as submitted by the Director-Gemeral hoth as to the 1975
meeting of government experts and as to the 1976 International Conference
of States. The Executive Board decision thus extends invitations to both
meetings to every UNESCO Member State bordering on the Mediterranean,
with the exception of Israel. As stated throughout, the meetings have the
purpose of preparing and adopting a '"convention on the recognition of
studies and degrees in higher education in European and Arab countries
bordering on the Mediterranesq 43

39.

40, Ibid. The Director-General again remarked in the course of the
voting that Israel had not asked to participate in the meetings to
which the Executive Board resolution referred. 1Ibid

Id., at para. 133.3, p.21,

41. 97 EX/SR.18 (prov.), para. 1, p.4 (1975); Doc. 1I.D.7. The Israeli
representative did not directly ask the Board to amend the list proposed
by the Director-General to include Israel.

42. Id., at para. 4, p.4, The Director-General's remark was made after the
vote on invitations to the meeting of government experts and prior to
the vote on invitations to the International Conference of States. Fol-
lowing the latter vote, Mr. M'Bow stated that he had intervened between
the votes to make clear that the Executive Board could still have lncluded
Israel in the latter meeting, which was a matter wholly controlled by
the Executive Board, 1d., at para. 18, p.6. See text at notes 21-23 -
above,

43.  see 97 EX/Decisions, pp.22-23 (1975).
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PART III: OTHER UNESCO ACTIONS

A. Elimination of Colonialism and Racism
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PART III. OTHER UNESCO ACTIONS

A, ELIMINATION OF COLONIALISM AND RACISM

The Withdrawal of South Africa, 1955

On April 5, 1955, the Union of South Africa notified the Director-
General that the South African Government had decided to withdraw from
UNESCO, effective December 31, 1956. In response to the Director-General's
request for an explanation of the reasons for the South African decision,
the government transmitted the following statement that had been made by
the South African Minister of External Affairs before the South African
House of Assembly in April 1955:

Having regard to the general criticism of the
activities [of the South African government] as
revealed at [the 1954 session of the UNESCO
General Conference,] and also the interference
in South Africa's racial problems by means of
Unesco publications which are being advertised
and distributed in the Union by the South Afri-
can Institute of Race Relations, it was recently
decided that the Union Government would with-
draw from Unesco,.l

The criticism mentioned by the South African Foreign Minister related
to South African Government's apartheid policy which was considered by
speakers at the 1954 Session of the General Conference to be contrary to
the human rights and fundamental freedoms affirmed both in the United
Nations Charter[and inlthe. Constitutior of UNEICC. } Anticle I of the
UNESCO Constitutiti staves tuat the Organization's purpose is to:

contribute to peace and security by promoting
collaboration among the nations through educa-
tion, science and culture in order to further
universal respect for justice, for the rule of
law and for the human rights and fundamental
freedoms which are affirmed for the peoples of
the world, without distinction of race, sex,
language or rel}gion, by the Charter of the
United Nations.

The same article also provides that:

-

See Report of the Director-General of UNESCO [for the Year 1955]
para. 3, p.19 (1956), Doec. III.A.2; and 42 EX/43 (1955).

UNESCO Constitution, Art. I, para. 1, 4 UNTS 275, 278.

=113~




With a view to preserving the independence, in-
tegrity and fruitful diversity of the cultures
and educational systems of the States Members of
this Organization, the Organization is prohibited
from intervening in matters which are essentially
within their domestic jurisdiction.3

At the conclusion of the debate referred to, the General Conference
adopted a resolution that declared its "faith in the possibility of resol-
ving all tensions by peaceful means through the exercise of restraint,
tolerance, understanding and goodwill," and recommended that all Member
States "encourage respect for justice, for the rule of law and for the
human rights and fundamental freedoms" affirmed by the United Nations
Charter and the UNESCO Constitution.4 A related resolution invited Member
States to use "the social sciences in solving problems of discrimination
and in the integration of minorities into the full social and cultural
life of the community." The Director-General was asked in the latter re-
solution to give special attention in carrying out UNESCO's program, to
measures designed to eliminate racial discrimination and eradicate racial
prejudice, and to advise Member States, at their request, on measures for

the rumgval of discrimination on account of race, sex, religion and national
arigin,-

In June 1955, having received from the Director-General a report of
South Africa's withdrawal and the statement by the Scuth African Foreign
Minister, the UNESCO Executive Board adopted a resolution in which it ex-
pressed its regret at South Africa's decision and urged the Government to
recons ider that decision before it took effect on December 31 of the fol-
lowing year. The Executive Board also declared that:

.o oini EhEimAtIEn df\rade ptoblionms , \dslinidll
other spheres, the planning and conduct of
UNESCO's activities.,.. have never violated
Article 1, paragraph 3, of the Constitution,
which prohibits the Organization from inter-
vening in matters which are essentially with-
in the gnmestic jurisdiction of the Member
States.

The Executive Board resolution also authorized the Director-General to

take appropriate steps "in order that the Union of South Africa may con-
tinue its participation in the work of the Organization." South Africa

did not reconsider its decision to withdraw and has not resumed its mem-
bership of UNESCO.

3.
4,

Id., at Art, I, para. 3.

8 C/Res. IV.1.3.41, Social Science and Problems of International
Understanding and Tensions (1954); Doe. III.A.l.

B C/Res., 1IV.1.3.42, The Social Sciences and Problems of Human Rights
and Minorities (1954); Doc. III1.A.1.

42 EX/Dec. 4, para. B (1955), quoted from the Report of the Direct

General, note 1, supra, at para. 4, p.19. @ﬂwopf 9%
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UNESCO's Role in the Elimination of Colonialism

In 1960, coincident with the attainment of independence and the
admission to UNESCO membership of newly independent states in Africa and
Asia, the UNESCO General Conference undertook a basic review of the '"role
of UNESCO in contributing to the attainment of independence by colonial
countries and peoples."

Pointing to the "provisions of Unesco's Constitution"’ and to "the
democratic principles of the equality of rights of nations and peoples and
their right to self-determination," a General Conference resolution adop-
ted in 1960 observed that "only in conditions of freedom can man benefit
to the full from education, science and culture," and that the colonial
system, which "prevents the free development of international co-operatign,”
is incompatible with the ideals of peace and progress upheld by Unesco."
Stating that "one of Unesco's principal aims is to help eliminate racial,
social and international tensions,” and that "the liberation of all
nations is an irresistible and irreversible process," the 1960 General
Conference resolution declared:

(a) That colonialism in all its forms and all its
manifestations must be speedily abolished, and
that accession to freedom and independence must
not be delayed on the false pretext that a par-
ticular territory has not reached a sufficient-
1y high standard in economic, social, educa-
tional and cultural matters;

(b) That Unesco has a vital part to play in promo-
ting the freedom and independence of colonial
cpuntried. and-peoples thlcush Atf programmes
in the 'fieids of eddcation, scieuce and cul-
ture;

(c) That one of Unesco's most urgent tasks is to
help the newly independent countries, and
those which are preparing for independence, to
overcome any harmful after-effects of colonial-
ism, such as economic, social and cultural under-
development, illiteracy, and the serious short-
age of trained personnel.

See UNESCO Constitution, Art. I, para, 1, quoted in the text at
note 2 above.

8. 11 C/Res. 8.2 (1960); Doc. III.A.3. The resolution also stated
that colonialism "impedes the expansion of forms of culture attuned
to the dignity and the peculiar genius of the individual countries."
Ibid.

1d.,, at operative para. 1.
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The Director-General was instructed by the resolution to give the promo-
tion of the freedom and independence of colonial countries an "increasing-
ly prominent place” in UNESCO's programs in the fields of education,
science and culture,l0

The initiative taken by the General Conference in 1960 was further
developed at the 1962 and 1964 sessions of the General Conference in re-
solutions entitled: "The role of Unesco in contributing to the attainment
of independence by colonial countries and peoples."ll

The 1962 resolution affirmed UNESCO's role as defined in 1960, and
stated that UNESCO should "make its most direct contribution to peoples in
the process of attaining nationhood, and to newly-independent nations, by
assisting in their educational planning related to economic and social
development and in the implementation of their programmes of education,
science and culture." The resolution authorized the Director-General to
"intensify his efforts in this direction," giving particular attention in
executing the UNESCO program "to the problems of overcoming educational,
cclentific and cultural underdevelopment of countries which have recently
won their national independence or are endeavouring to attain it."

The 1964 resolution noted the "considerable practical work' that had
heen done by UNESCO in "assisting...colonial countries and peoples to ac-
celerate their educational, scientific and cultural development, thus en-
abling them better to prepare for independence." The resolution asked the
hirector-General to continue to give special emphasis to '"the Organization's
activities on behalf of the countries and peoples which have not yet attained
independence,'" stating that the most valuable fields for such action in-
clude:

educational planning, the reform of school organi-
zation eénc CuirieG.la, the elirdnation of il.iteracy,
the training of qualified national personnel, the
organization and development of science and techno-
logy in and on behalf of the countries concerned,
the study, presevation and presentation of national
cultures, and the development of information media.

A0l 1d., at operative para. 2. Member States were asked to provide as-

sistance to newly independent countries in education, science and cul-
ture, both through UNESCO and through bilateral programs. Id., at
operative para. 3.

11. 12 C/Res. 8.2 (1962); and 13 C/Res. 6.3 (1964); Docs. IIL.A.4, and
I11.A.6, respectively.

12, g C/Res. 8.2, supra. The Director-General was asked to carry for-

ward "research on any harmful consequences of colonialism in the fields

of education, science and culture, with a view to promoting the practi-

cal implementation of measures designed to eliminate such consequences.'

Tbid.

13. 14 c/Res. 6.3, supra.
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Portugal's Membership of UNESCO

Under Article II, paragraph 1, of the UNESCO Constitution, member-
ship of the United Nations '"shall carry with it the right to membership"
of UNESCO,14 Portugal, admitted to the United Nations on December 14,
1955, thus had the right to assume membership of UNESCO as of that date.
Portugal did not choose to do so, however, and thus was not a member of
UNESCO during the development by the General Conference of the UNESCO
role in the elimination of colonialism described above.

In this period, although not a member of UNESCO, Portugal partici-

pated in the annual Internmational Conferences on Public Education con-
vened by UNESCO jointly with the International Bureau of Education (IBE). 15
In 1963, Portugal's presence at the Public Education Conference was pro-
tested by some African states who demanded the exclusion of the Portu-
guese delegates on the grounds that the Portuguese Government '"keeps the
Africans in bondage... and denies to them their legitimate rights to the
pursuit of the development of their culture'and to the enjoyment of human
rights.' "16 The Conference: voted aiter considerable debate to exclude

the Portuguese delegation, who were aceordingly informed that they could
not be authorized to continué their psrtiaipation in the Conference on
Public Education,l? fan

Considering that UNESCO bore joint responsibility with the Inter-
national Bureau of Education for invitations to the Public Education
Conferences, the question of Portuguese partieipe tion in the ‘conferences
was raised in the UNESCO Executive Board in 1963, and in the- UN!SCO General
Conference in 1964, . The General'Canferenna-dbcided in 1964 that, for
UNESCO's part in the invitation process, UNESCO would agree to %he invi-
tation to future sessions of the International ~znference on Public Edu-
cation of only tne iollawlog ‘broe eroups of HTATOS

(a) a11 Member Statas nnd Asuacia:e Hu!bara of UNESCO'

(b) the Member States of IBE which are“also ueabers of
UNESCO; [and] _ s
.Q e
(c) any other State which is not a manber of either
organization provided:

l4.  UNESCO Constitution, Art. II, para. 1, 4 UNTS 275, 280.

15. The International Conference on Public Education is an annual inter-
governmental meeting convened organized and financed jointly since 1947
by UNESCO and the International Bureau of Education_(IBE) an independent
intergovernmental organization with headquarters in Paris.

16. Report by the UNESCO Director-General on the XXVIth International
Conference on Public Education, Geneva, 1963, 66 EX/3, para. 3, p.2 (1963).

L Id., at paras. 9-10, p.6. The vote in the International Conference

on Public Education was 40 in favor of excluding Portugal, to 23 against,
with 17 abstentions. Ibid.
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(i) that it act in accordance with the
principles set forth in the Consti-
tution,

(ii) that neither organization oppose the
invitation by a vote, the decision to
invite, in the case of Unesco, being
taken by a two-thirds majority of the
Executive Board.

The UNESCO General Conference decision thus effectively established a veto

power for the UNESCO Executive Board in the case of invitations to states __»
that were not members of UNESCO, while assuring the invitation to the joint .
UNESCO~IBE Conferences on Public Education of all Member States and Asso-
ciate Members of UNESCO,

The UNESCO General Conference decision was taken in November 1964, ef-
fective for the 1965 session of the International Conference on Public Edu-
cation, Since at the time the decision was taken, Portugal, although a
member of the United Nations, had not assumed UNESCO membership,19 the
result ' was to give a two-thirds majority of the UNESCO Executive Board the
power to exclude Portuguese participation in the Conference on Public Edu-
cation.

Portugal thereupon assumed membership of UNESCO, thus qualifying as
a UNESCO Member State for participation in the 1965 International Conference
on Publie Education under the terms of the 1964 General Conference resolu-
tion quoted above.

In 1965, however, the UNESCO Executive Board took up the question of
the consequences of Portugal's becoming a member of UNESCO, and decided
"not to give effect...t¢/&any Tavirationt o Pertiugal" pindiang completion
of "2 study in situ of the present state of education in African territor-
ies under Portuguese administration, from the point of view of the aims
and general objectives of Unesco as defined in_its Constitution and the re-
levant resolutions of the: General Conference."?l

The 1965 Executive Board resolution took note of the United Nations
Declaration on the Granting of Independence to Colonial Countries and
Peoples,?? and "its implications with respect to the African territories
under Portuguese administration." The resolution asked the Director-

18. 15 C/Res. 1.116 (1964). The General Conference resolution replaces
an Executive Board decision that had contemplated approval of invitations
to the Conferences on Public Education both to UNESCO Member States and
to "Member States of the IBE which are members of the United Nations or ;
of one or more agencies of the United Nations." ﬁ? EX/Dec. 3.3.1 (1964). )

19. ~'See UNESCO Comstitution, Art. II, para. 1, quoted in the text at
note 14 supra. ' '

2077 %e Report of the Director-Gemeral of UNESCO [for the Year 1964].

2. 4 EX/Dec. 14, paras. 4 and 5 (1965).

2. United Nations General Assembly Res. 1514 (XV), 15 GAOR Supp., gsﬂﬂqﬁag
pPp.66-67 (1960) . <5 m’mﬂ“o
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General to carry out the study of the state of education in Portuguese
African territories 'with the authorization of Portuguese Government, and
with the aid either of qualified officials of the [UNESCO] Secretariat

or of appropriate eminent personalities.'?3

Portugal protested that the Executive Board resolution was "mani-
festly illegal and discriminatory," under both the UNESCO Constitution
and international law, Portugal stated that the resolution was a "fla-
grant violation" of the 1964 General Conference resolution relating to
invitations to the International Conference on Public Education, and that
the resolution was:

...contrary to the principles of equality and non-
discrimination between Member States flowing from
Article 1 of the United Nations Charter and Arti-
cles 1IV.8(a), VII.1, VIII and XIII.l of Unesco's
Constitution.24

Portugal protested that the Executive Board resolution constituted "a
sanction against a Member State and a deprivation of its rights for which
no provision is made either in Article II.4 and 5 or in Article IV.8(b)"
of the UNESCO Constitution.25

Viewing the matter as "a problem of the utmost importance concerning
the interpretation of Unesco's Constitution and of the rights and privi-
leges of its members," Portugal requested that the issue be submitted to
the International Court of Justice for an advisory opinion on the follow-
ing question:

Is the resolution, whereby a member of Unesco is
suspended from exercising the right to take part
in confarenvan o ohich all Messer Stites erk
invited without eny other special qualifications
being required of them, compatible with the Organ-
ization's Constitution, with other international
agreements and with the general legal principles
applying?26

With regard to the proposed study of the state of education in
Portugal's African territories, Portugal stated that it would be willing

23 70 EX/Dec. 14, para. & (1965).

24. See letter from the Portuguese Ministry of Foreign Affairs to the
Director-General of UNESCO, 30 June 1965, 14 C/34, Annex 1 (1966). Cf.
Art. 2, para. 1, of the United Nations Charter, which refers to the
"sovereign equality" of Member States. The cited provisions of the
UNESCO Constitution refer to voting rights in the General Conference,
the establishment of National Commissions, reports by Member States and
the amendment of the Constitution, respectively. See Doc. I.A.l.

25. UNESCO Constitution Art. II, paras. 4 and 5, refer to the suspension
and expulsion of UNESCO Member States that have been suspended or expel-
led by the United Nations. Art. IV.8(b) refers to the loss of vote in
the General Conference of Member States in arrears in the payment of
UNESCO contributions,
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to consent to the carrying out of the study, but that Portugal could not
give its consent unless there was a clear understanding on two points:
First, that the study "is not intended to be a discriminatory measure
against Portugal and that the countries which have suggested it are there-
fore prepared to agree to an identical study in their territories;" and,
second, that "the carrying out of this study will not suspend ghe exer-
cise of any of Portugal's rights as a Member State of Unesco."

The Portuguese request for an advisory opinion from the Internation-
21 Court of Justice was considered at length in the Legal Committee of
the UNESCO General Conference in 1966. The Legal Committee recommended
that the General Conference ask the International Court of Justice for an
advisory opinion on the following question:

Does the Constitution of Unesco...give the power to
withhold from a Member State, by virtue of decisions
of the General Conference or Executive Board, an
invitations to meetings convened by UNESCO. ...?2

The General Conference decided, however, to confirm the decision of
the Executive Board and to reject the request of the Portuguese Govern-
ment for an advisory opinion.49 The General Conference resolution stated
that "Portugal continues to pursue in the African territories under its
domination a policy of colonialism and racial discrimination which de-
prives the peoples of those territories of their most elementary rights to
education and culture, thus violating the fundamental obligations of every
member of Unesco." It also reaffirmed the right of the General Conference
"as the sovereign organ of Unesco, to interpret the provisions of the Con-
stitution," and particularly the provisions giving the Executive Board -
authority to take all necessary measures to execute UNESCO's program in
accordance with Gereial [Gonferance deditions 30

Portugal accordingly was denied the right to participate in the
joint UNESCO-IBE International Conferences on Public Education, and was not
invited by the Executive Board or the Director-Genmeral to participate in
other UNESCO meetings.

6. 14 C/34, note 24 supra, at Annex I, p.2, Portugal also requested
that the International Court be asked whether the UNESCU Executive Board
is the body competent to take such a decision. Ibid.

217. Id., at Annex II.
28. 14 /90, Annex, p.15 (1966).
29.

14 C/Res. 20 (1966). The draft resolution adopted by the General
Conference was submitted by the following eight states: India, United
Arab Republic, Senegal, Tanzania, Chad, Czechoslovakia, the USSR and Yu-
goslavia, 14 C/DR.207 (1966).

. 14 C/Res, 20 (1966). Since the substitute draft resolution was a-

dopted, note 29 supra, no vote was taken on the draft resolution sub-
mitted by the Legal Committee, note 28 supra. See Records of the Gen€
ral Conference, Fourteenth Session, Proceedings, 31st-35th Plenary
Meetings, pp.864-1005 (1966) .
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gal, South Africa and Southern Rhodesia, but some members expressed oppo-
sition to the proposed exclusion of these three countries from UNESCO
activities on two basic grounds. First, some countries opposed to such
exclusion argued that UNESCO's effectiveness lay in the universality of
its membership and of its programs, and that participation in UNESCO's
work was more likely to bring about change in & government's policies
than exclusion from UNESCO activities. Second, some of the countries op-
posed to the exclusionary action considered that such action could not be
taken without the amendment of the UNESCO Constitution.?® Despite such
opposition, the exclusionary measures were adopted in the Plenary Meeting
of the General Conference by a substantial majority.

The provisions withholding UNESCO assistance from Portugal, South
Africa and Southern Rhodesia, and excluding the three countries from UNESCO
meetings and activities, formed part of a General Conference resolution
dealing with "Unesco's tasks in the light of the resolutions adopted by
the General Assembly of the United Nations at its twentieth session on
questions relating to the liquidation of colonialism and racialism."37 The
General Conference resolution states that "in accordance with the decisions
of the United Nations General Assembly," the Director-General was authorized:

to withhold assistance from the Governments of
Portugal, the Republic of South Africa and the il-
legal regime of Southern Rhodesia in matters relat-
ing to education, science and culture, and not to
invite them to attend conferences or to take part
in other UNESCO activities, participation in which
might be considered as conferring technical assis-
tance, until such time as the govermments of those
countries abandon their policy of colonial domina-
tion and racial discrimination,

The 1966 General Conference resolution also condemned "all forms and mani-
festations of colonialism and neo-colonialism," and stated that colonialism,
apartheid and racial discrimination '"constitute a threat to international
Peace and se:uritv-sac ars 2 srime sgainst humaniey, 28

In the area of UNESCO's program, the 1966 General Conference resolu-
tion authorized the Director-General to emphasize assistance to "the newly
independent countries and peoples and those that have not yet attained
independence," and to emphasize research on "the harmful effects of colon-
ialism, neo-colonialism and racialism on the social and eccnomic life of

the United Nations" shall be suspended from UNESCO., & UNTS 275, 280,

36.  gSee Records of the General Conference, Fourteenth Session, Proce-

edings, 31st-35th Plenary Meetings, pp.864-1005 (1966). A British
proposal to delete the paragraph in question, 14 C/DR.160, para. 8
(1966) , was defeated by 34 votes in favor, to 58 opposed, with 7 ab-
stentions. Id., at 35th Plenary Meeting, paras. 3.8-3,10, pp.992-93.
The sanctions paragraph proposed in 14 C/DR.143, note 34 supra, was ad-
opted without change by & vote of 61 in favor, to 34 opposed, with 9
abstentions. Id., at para. 5.2.

37. 14 c/Res, 11 (1966); Doc. III.A.8. The resolution as a whole was a-
dopted in the Plenary Meeting by a vote of 72 in favor, to 1l opposed,
with 26 abstentions. Id., at 35th Plenary Meeting, para. 5.18, p.994.
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countries and on the development of their education, science and culture,
with a view to ... practical measures to eradicate such after-effects" of
colonialism, neo-colonialism and racialism.

In 1967, referring to the role of the United Nations in making re-
commendations for the co-ordination of the policies and activities of the
Specialized Agencies, the United Nations General Assembly resolved that
the Specialized Agencies '"should extend their full co-operation to the
United Nations in achieving the objectives" of the Assembly's Declaration
on the Granting of Independence to Colonial Countries and Peoples. 0 The
General Assembly resolution recommended that the Specialized Agencies
"assist the peoples struggling for their liberation from colonial rule,”
in particular the "oppressed peoples of Southern Rhodesia and the Terri-
tories under Portuguese domination.'" It also reiterated the earlier call
upon the Specialized Agencies to withhold assistance to South Africa and
Portugal "until they renounce their policy of racial discrimination and
colonial domination."41l

In view of the United Nations General Assembly's 1967 resolution,

the 1968 UNESCO General Conference reaffirmed its condemnation of colonial-
ism and racism, and called for a "further intensification of Unesco ac-
tivities, within its own terms of reference" for "comprehensive assistance
to peoples fighting for their liberation from colonial domination."42
Directing its attention to what it termed Portugal's "policy of genocide
and racial extermination" followed in the territories under Portugal's
domination, the General Conference condemned "Portugal's attitude, which
is in contradiction with Unesco's ideals as they appear in the Organiza-
tion's Constitution," and invited Member States '"to suspend all co-opera-
tion with Portugal in the fields of education, science and culture.’

General Cor feremce "maibus' Resc lutiors

38. Id., at paras. 1 and 2(d). There appears to have been no explicit
consideration of the competence of the General Conference to express
judgments on the legality of the regime in Southern Rhodesia, or to
state that colonialism, apartheid and racial discrimination comstitute
threats to the peace and crimes against humanity.

39. Id., at paras. 2(a) and (b). Para. 2(c) asked wider use of UNESCO

information programs to help eradicate colonialism, neo-colonialism and
racialism, Ibid.

40. General Assembly Resolution 2311 (XXII), 22 GAOR Supp. 16, p.50
(A/6716) (1967). See note 31 above.

41. 1d., at paras, 3 and 4.

4z. 15 C/Res. 9.12, para. 3 (1968); Doc. II1.A.9. The resolution also
reaffirmed the withholding of assistance from Portugal, South Africa and
Southern Rhodesia. Id., at para. 5.

43, 15 C/Res. 9.14, paras. 1 and 2 (1968); Doc. IIL.A.9. The Director-
Ceneral was asked to increase UNESCO aid to "the African refugees from
countries and territories still under Portuguese domination. 1d., at
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"Unesco's contribution to peace and Unesco's task with respect to the eli-
mination of colonialism and racialism."44 Based on the constitutional

duty of UNESCO to promote "international peace and security through the
educational, sclentific and cultural co-operation of all peoples," the

1968 resolution dealt in separate sections with what were seen as three
related areas of UNESCO's program: principles of peaceful co-operation
among Member States; the liquidation of colonialism and racialism; and

the promotion of human rights and fundamental freedoms.4> 1In 1970, and in
later years, the three areas, and others,46 have been integrated in a
gingle resolution that has come to be called the "omnibus' resolution.

Such resolutions usually consist of a lengthy preamble followed by as many
as twenty-eight operative paragraphs. The omnibus resolutions are normally
debated and drafted in a special working group, or in a drafting committee
of limited membership, and are reported directly to the Plenary Meeting.
They contain general policy guidance for the Executive Board and the
Director-General, and exhortatory provisions addressed to Member States and
others on the subjects covered by the resolution.

The 1970 omnibus resolution®7stated in its preamble that "Unesco
should take all appropriate initiatives, within its fields of responsibi-
lity, designed to create and consolidate the intellectual conditions ...
for international understanding and peace." The preamble also referred to
the need to promote human rights, and to the "pernicious influence of
colonialism, neo-colonialism, racialism and fascism and other anti-human-
istic concepts on the intellectual life of the peoples of a number of
countries.”" The resolution's operative paragraphs called upon Member
Jtates "actively to oppose colonialism, neo-colonialism, racialism and
fascism and all forms of repression and tyranny," and reaffirmed the de-
cision to githhold assistance from Portugal, South Africa and Southern
Rhodesia.4

As to the 'advaugereni of pzacey," :hs 1570 Garirel Conference reso-
lution referred to tne Direztor-General’s report on UNESCU action in this
field, and authorized the Director-General to implement the report with
particular regard to certain aspects enumerated in the resolution.

para. 3.
“%. 15 C/Res. 9 (1968); Doc. III.A.9.

45. 15 C/Res. 9.11, 9,12, and 9.13 (1968). See also text at note 43
above concerning 15 C/Res. 9.14.

4. 16 C/Res. 8, part III, para. 14 (1970), urges the convening of a

European Security Conference; both 17 C/Res. 10, part VI, para. 27 (1972)

and 18 C/Res. 11, part V, para. 21 (1974), deal with disarmament; and

18 C/Res. 11, part VI, paras. 22-23 (1974), refer to the new internation-

a4l economic order and the practices of transnational corporations.

*

16 C/Res. 8 (1970); Doc. IIL.A.10,.

Id,, at paras., 3 and 4. The resolution also initiated the investi-
gation of non-governmental organizations having branches, etc.,, in
South Africa, in Southern Rhodesia or in Portuguese-dominated African
territories, discussed in Part III.B, below. See id., at paras 9-10.

i 1d., at paras, 12-13. See the Director-General's report on a o
of action for the advancement of peace, 16 C/12 (1970). FUNDACAD
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The 1972 omnibus resolution, which covered much the same ground as
the 1970 resolution,so drew attention to resolutions of the General As-
sembly concerning the representation of Angola, Mozambique and Guinea-
Bissau as Associate Members of the United Nations Economic Commission for
Africa, and noted that "any declslons of the United Natlons, parti-
cularly with regard to its structures and functioning, should be taken
into consideration" by UNESC0.%2 The 1972 General Conference omnibus
resolution also drew attention to a 1972 United Nations General Assembly
determination that "the national liberation movements of Angola, Guinea-
Bissau and Cape Verde and Mozambique are the authentic representatives
of the true aspirations of those territoriea,"53 and decided "to asso-
clate with [UNESCO's] activities, including those of the General Confe-
rence, the representatives of the hft%gzn liberation movements recognized
by the Organization of African Unity.'

Portugal, which had been denied UNESCO assistance and barred from
participation in UNESCO meetings since 1966, and whose government's at-
titude and policies had been vigorously denounced in the UNESCO General
Conference in the same period, withdrew from UNESCO in 1972, prior to
the decision to grant observer status to the representatives of libera-
tion movements in the Portuguese African territories. Portugal resumed
its participation in UNESCO in 1974 following 1its change in government
and that §uverumant'a decisions to grant independence to the African ter-
ritories,”>

The 1974 Omaibus Resolution

The omnibus resolution adopted at the 18th Session of the General
Conference in 1974 contained 43 paragraphs in the preamble and 26 opera-
tive paragraphs.s It included all the elements of the previous omnibus

30, 17 €/Res, 10 (1972); Doc. IIL.A.11., The 1972 resolution also inclu-

ded a cebtion/on lisargament. | 30, 24/pact VI, pi:ze.|Z7.) See note
46 above.

General Assembly Resolutions 2795 (XXVI) and 2878 (XXVI), adopted
in Dec. 1971, 26 GAOR Supp. 29, pp.98-100 and 16-17 (A/B429)(1971).

51

52. 17 ¢/Res. 10, supra.
53.  14., referring to Gemeral Assembly Resolution 2918 (XXVII)(1972).
54.

1d., at operative para. 5. The resolution also reafifirmed the 1966
decision to withhold UNESCO assistance from Portugal, South Africa and
Southern Rhodesia. 1Id., at para. 7.

35. See Report of the Director-General [for the Year 1974].

56. 18 C/Res. 11 (1974); Doc, IITI.A.14; entitled "Unesco's contribution

to peace and its tasks with respect to the promotion of human rights
and the elimination of colonialism and racialism.,”
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resolutions while adding references to the '"new internmationzal economic
order" and to the Palestine Liberation Organization.

While welcoming "the change in world policy from the 'cold war' to
international détente,"” the preamble to the 1974 resolution stated that
“eolonialism, neo-colonialism, imperialism, racialism, apartheid and for-
eign occupation constitute a permanent threat to peace and the security of
the nations." The preamble made the same statement with regard to the
"resurgence in some countries of fascist and neo-fascist forces and other
forms of cotalitggian oppression by the deliberate and aggressive action
of imperialism,"

Citing previous United Nations resolutions concerning the role of
the Specialized Agencies, the preamble stated that "the peoples struggling
for their liberation from colanialism, racig&ism and foreign occupation
must be assoclated in Unesco's activities. In this connection, the
preamble also cited General Assembly resolutions recognizing that "the
people of Palestine are entitled to equal rights and self-determination,"
and recognizing that the "Palestine Liberation Organization is the repre-
sentative of the Palestinian people," pointing out that the General Con-
ference had just adopted a resolution associating the Palestine Libera-
tion Organization with UNESCO's activities 60

The preamble then cited United Nations General Assembly resolutions
relating to the Establishment of a New International Economic Order, to
the Disarmament Decade and to the need for a reduction of ihe'military
budgets of the permanent members of the Security Council,” " and stated
that, "within its fields of competence," it is "essential for Unesco to
contribute to the implementation" of these resolutions.®? It also stated
that "the time has come to make definite preparations for the holding of
an International Conference on Disarmament,'" to which UNESCO must contri-

57, See text at note 46 above. Considering that Portugal had changed its
attitude towards its overseas territories, the 1974 resolution does not
mention Portugal in reiterating the withholding of UNESCO assistance
from South Africa and Southern Phodesia; With regzrd to the Palestine
Liberation Gigitadiaich, ille resolut:cn/relery o the 18tk Session re-
solutions concerning pavticipation by that organization in the work of
UNESCO. See Part IILI.D below.

58. 18 C/Res, 11, supra, at the 3rd, 10th and 12th paragraphs of the pre-
amble, "Imperialism" and "foreign occupation" are new additions to the
list.

39. 1d., at the 19th and 25th paragraphs of the preamble. The resolutions
cited were General Assembly Resolutions 2555 (XXIV)(1969) and 2621
(XXV) (1970) .

60. 1d., at the 22nd-24th paragraphs of the preauble, The resolutions
cited were General Assembly Resolutions 2672 (XXV)(1970) and 3210 (XXIX)
(1974). UNESCO's relations with the Palestine Liberation Organization
are discussed in Part IIL.D below.

61.  (General Assembly Resolutions 3201 (S-VI)(1974), 2602E (XXIV)(1969)
and 3093 (XXVIIT)(1973), respectively. As to the New International
Economic Order, see 18 C/Res. 12.1 (1974).

62. 18 C/Res. 11, supra, at the 26th-29th paragraphs of the preamble.
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bute "within its fields of competence."®3

The 1974 resolution's operative paragraphs combine both broad policy
decisions for UNESCO and specific instructions to the Director-General,
and in addition make general recommendations to Member States on 2 number
of subjects, Illustrative examples are quoted below.

The resolution declared that:

Unesco should take a more active part in the
struggle against all forms and manifestations
of fascism, neo-colonialism and all other
forms of oppression and tyranny, racialism
and apartheid caused by imperialism ....

The resolution further declared that "Unesco must intensify its action in
this field," and invited all Member States to "lend Unesco effective sup-
port in its activities on behalf of world peaxe, international under-
standing and the promotion of human righta.“6

With regard to détente, the 1974 omnibus resolution called upon
Member States to strive "to make the process irreversible," and asked the
Director-General to prepare a long~term UNESCO program of measures to
strengthen peace and to further international di:engg, including re-
search, symposia and public information activities.

The 1974 resolution reaffirmed the earlier Genmeral Conference de-
cisions to withhold UNESCO assistance from the '"racialist Govermment of
the Republic of South Africa'" and from the "illegal and racialist regime
of Southern Rhodesia," and to refrain from inviting these countries to
participate in UNESCO activities until they have "put an end to their
policy of racial discrimination." The resolution also invited UNESCO
Member States "that are also members of other organizations and agencies,
... to have the Republic of South Africa and Southern Rhodesia excluded
from any meetings or activities [of such organizations and agencies] in
which these two countries might presume to participate."65

Wita regaril o cololdnlism, (he 274 oimlbiis rescli:ion declared
that UNESCO must "inteusify its action on behalf of the peoples struggling
against colonialism, racialism and foreign domination and occupation," and

63. Id., at the 30th paragraph of the preamble.
B4.  14., at operative paras. 2-4.
65.

1d., at operative paras, 5-6. Para, 7 states a number of conditions
required for "genuine international co-operation" including, for example,
"a realization of the growing interdependence of countries and of the
need for the establishment of a new Iinternational economic order."

66. 1d., at operative paras. 8 and 9. Operative paras. 17 and 18 con-
tinue the investigation of non-governmental organizations with branches,
ete., in South Afrieca and Southern Rhodesia discussed in Part II1.B,
below.
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called upon the Director-General to increase "the resources made availahle
to assist the Palestine liberation movement, the liberation movements re-
cognized by the Organization of African Unity and the peoples of liberated
areas."’ The resolution also expressed 'the firm hope that Palestine will
join the cunmunitg of nations within the international organizations, in-
cluding Unesco,"®

The 1974 resolution strongly condemned "all forms and varieties of
racialism, fascism and gpartheid, and all other ideclogies which inspire
national or raclal hatred and violations of human rights and fundamental
fraerloms."ég The preamble to the resolution declared that "apartheid is
a crime against humanity, a violation of international_ law and of [the
United Nations Charter,] and a threat to world peace."’? The resolution
also continued UNESCO's policy of severing relations with non-governmental
organizations found to be supporting racial discrimination through bran-
ches or activities in South Africa or Southern Rhadeaia,n and in addition
requested the Director-General:

to ensure that Unesco's dealings with banks and
businesses are subject to the same rules concerning
economic sanctions against [South Africa and
Southern Rhodesia] as are applied by the Secretary-
General of the United Nations in pursuance of the
relevant resolutions of the General Aasenbly.7

General Conference Consideration of the 1974 Omnibus Resolution

The 1974 omnibus resolution was drafted in a "Working Group on
Peace" established by the General Conference at its 1974 session. Taking
into auognt six draft resolutions that had been introduced at the Plemary
Meeting,’3 the Working Group produced a single draft resolution which

$73 1d,, at operative paras, 11-12.

68. I1d., 4E gppretilaypaii.~13

69.  14., at operative para. 14.
70, 1d., at para, 37 of the preamble. The United States sought to re-
place "crime against humanity" by "criminal policy," and “"a threat to
world peace" by "endangers world peace." 18 C/VR.45 (prov.), para, 16,
p.5 (1974). The proposed amendment was rejected by 48 wotes to 32,
with 11 abstentions., Id., at paras. 33.1-33.2, p.7.

71. 18 c/Res. 11, supra, at paras. 17(b) and 18. See Part III.B below.
2, E., at operative para. 17(d).
73.

See 18 C/PLEN/DR.2 (USSR); DR.3 (USSR); DR.7 (USSR, Eastern
European states and others); DR.11 {German Democratic Republic, Algeria,
Cuba, India, Syria, Togo, Ethiopia and Hungary); DR.12 (chiefly African,
Arab and Asian states); and DR.18 (the Netherlands, Dahomey, Jamaica,
Philippines, Mexico, France, Italy, Togo and Indonesia) (1974); see
Doe. II1.A.12,
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served as the basis for General Conference discussion’% and, with rela-
tively few changes, was adopted by the General Conference as the 1974 re-
solution on "Unesco's contribution to peace and its tasks with respect

to the promotion of human rights and the elimination of colonialism and
racialism,"”?

Several of the issues raised in the Plenary Meeting of the General
Conference with respect to the draft resolution submitted by the Working
Group on Peace are described below.

With regard to South Africa and Southern Rhodesia, the draft reso-
lution submitted by the Working Group on Peace contained a paragraph that
asked the Director-General '"not to associate Unesco with any joint meeting
to which the Rgpgblic of South Africa or Southern Rhodesia are invited by
other agencies." 6 The Deputy Director-General, Mr. Fobes, commented
that this paragraph appeared "to limit the capacity of the Director-Gene-
ral to co-operate in meetings, including technical meetings, which might
be held by the United Nations Environmental Programme" concerning sub-
jects within the fields of UNESCO competence.?7 Mr, Fobes suggested that
the desired end might be achieved through action by UNESCO Member States
within the other organizations of which they were members to exclude
South Africa and Southern Rhodesia from the meetings of these organiza-
tions. In view of Mr. Fobes' comments, the Plenary Meeting deleted the
proposed paragraph. 8

With regard to measures against apartheid and racial discrimination,
the Working Group proposal would have asked the Director-General to en-
sure that UNESCO had '"no transactions with any banking institutions or
consortium which has transactions with [South Africa or Southern Rhodesia
or with any firm which secures any of its supplies from these countries." 9
Speaking for the Directgr-General., Mr. Fobes commented that the Working
Group proposal weul.d bé ecstly and npossilyle tc adiiiniscer.80 The pro-
posal was accordingly replaced by the paragraph quoted above,81 calling

/4. 18 C/PLEN/DR.28 (1974); Doc. III.A.13.

75. 18 C/Res. 11 (1974); Doc. III.A.l4,

/6. 18 C/PLEN/DR.28, operative para. 9, p.5 (1974).
/7. 18 C/VR.44 (prov.), para. 2.10, p.5. (1974).

78. 18 CNR.45 (prov.), paras. 203.3-221.2, pp.30-32 (1974). As indi-
cated in the text at n.te 66 above, the resolution asked UNESCO Member
States to bring about the exclusion by other organizations of South
Africa and Southern Rhodesia from meetings, etc., sponsored by those
organizations. A proposal by Canada to delete this paragraph was de-
feated in the Plenary Meeting by a vote of 67 to 26, with 5 abstentions.
18 C/VR.45 (prov.), paras. 221.3-221.4, p.32 (1974).

79. 18 C/PLEN/DR.28, para. 18(c), p.6 (1974).
80. 18 c/VR.46 (prov.), paras. 8.1-32, pp.4-7 (1974).

81. See text at note 72 above.
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for ensuring that UNESCO's dealings with banks and businesses are subject
to the same economic sanctions rules as are applied by the Secretary-
General of the United Nations in respect of United Nations transactions.
As to this new proposal, Mr. Fobes explained that the United Nations pre~
sently had no rule restricting the placing of accounts with banks that had
transactions with South Africa and Southern Rhodesia. He said that in
any event, UNESCO did not deal with suppliers in these two countries, so
that the resolution would in effect simply confirm the policy followed by
UNESCO. Mr. Fobes said it would not be unreasonable to ask UNESCO "to
conform to the administrative and financial rules of the United Nations
since we are part of a common system," and since many such matters were
already settled by common agreement.éz

With regard to Palestine, the Working Group progosal included the
paragraph to which attention has already been drawn,83 that is, the para-
graph expressing "the firm hope that Palestine will join the community of
nations within the international organizations including Unesco." At the
Plenary Meeting, Israel, supported by the United States, moved to delete
the paragraph as "irrelevant." The Israeli proposal was defeated by 60
votes to 18, with 20 abstentions.34 Several delegates who had voted for
the Israeli proposal to delete the paragraph, or who had abstained, said
that they considered that the status of Palestine was a major political
issue that UNESCO was not competent to resolve. The delegate of Australia
explained his abstention by stating that his government would accept the
creation of a Palestinian state alongside Israel, but his government could
not agree to the adoption of the proposed resolution by the UNESCO General
Conference "against the background of the current debate at the United
Nations General Assembly, where the advocates of the rights of the Pale-
stine people have declined to admit any reference to the parallel rights
of the State of Israel to exist,"85

With the changes iundicated above, dana otners, the draft resolution
proposed by the Working Group on Peace was adopted by tgg Plenary Meeting
by 72 votes in favor, to 1l opposed with 16 abstentions.

Many of the delegates who had voted against the 1974 resolution, or
who had abstained, made statements explaining their votes. The delegate

82,
83.

18 C/VR.46 (prov.), paras. 18, 22 and 28, pp.5-6 (1974).
See text at note 68 above.

84. 18 ¢/VR.45 (prov.), paras. 268-270 and 273.1-273.2, pp.37-38 (1974).

85, Id., at para. 290, p.39. See also statements by Canada, para., 274;
New Zealand, para. 276; Switzerland, para. 278; the United States, para.
282; and France, para. 284; id., at pp.38-39.

86. 18 ¢/VR.46 (prov.), para. 139.3, p.23 (1974). The debate in the
Plenary Meeting extended over four meetings on two days. See 18 C/VR.
43-46 (prov.)(1974).
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of Norway, speaking for Denmark, Finland, Iceland, Norway and Sweden,
said that the five countries had abstained "because, among other things,
the question of sanctions against South Africa is a matter falling with-
In the exclusive competence of the Security Council of the United Natioms
and should be solved within the framework of the United Nations.” He
also said that the question of the status of Palestine was a "complex

and difficult matter [that] should be left to the competent political
organ of the United Nations."87

The delegate of the Federal Republic of Germany said that he had
voted against the resolution because it was not objective and disregard-
ed the principles of international law. He thought it "unworthy of
Unesco as an organization where science and philosophy are held in high
esteem, to be one-sided in its judgment and to oversimplify matters which
are not at all simple." The West German delegate considered that there
had not been enough time to "discuss, improve and vote on such an impor-
tant text," which showed traces of hasty elaboration, which changed
priorities that had already been approved, and which in many instances went
beyond UNESCO's competence .8

The delegate of Auatralia, who had abstained, considered that there
had been "totally inadequate time for study, reflection and informed dis-
cussion," and that the resulting resolution was "so ill-conceived, hastily
contrived, based on such insufficient evidence and ... so badly drafted"
that Australia could not support it. He said that: '"No scientist could
dofend its logic, no educator its presentation, no linguist its 1anguage."39

The delegate of the United States, who had voted against the reso-
lution, stated that his delegation had 'various substantive legal and
conceptual objections" to different parts of the resolution, With re-
gard to the refersnces to Palestine in. the 1974 omnibus resolution, the
United States representalivie whok particuler ¢xceptibn o Manguage that

87.

18 C/VR.46 (prov.), para. 142, p.24 (1974). The delegate of the
United Kingdom, who voted against the resolution, said that: "A num-
her of the questions taken up in the resolution are more properly the
concern of the General Assembly and the Security Council and to discuss
and try to pronounce on them here does not really help." 1d., at para.
156, p.29.

88.  14., at paras. 146.1-146.2, pp.25-26.

09, Id,, at para, 160, pp.30-31. Similar comments were made by the
delegates of Canada, Austria, France and Mexico, id., at paras. 144.1-
144 .4, 150.1-150.3, 154.1-154.3 and 158, pp.25-30.

90, 1d., at para. 162, p.31. The United States delegate referred to
"particular reservations concerning preambular paragraphs 13, 25, 26 and
35," and operative paragraphs 10 and 14. Ibid. The cited preambular
paragraphs correspond to paras. 15, 27, 28 and 37 of the preamble to 18
C/Res, 11; Doc. III.A.14. Para. 15 relates to the European Security
Conference; paras. 27 and 28 relate to disarmament, see text at notes
61-62 above: and para. 37 relates to apartheid, see note 70 above.
vperative paras. 10 and 14 of 13 C/PLEN/DR.28 correspond to operative
paras. 9 and 13 of 18 C/Res, 11. Para. 9 relates to the exclusion o
South Africa and Southern Rhodesia from meetings of organizations U4
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by implication bestows statehood on what is as yet only a concept and not
a legal entity in terms of accepted international law."™1 He said that
the United States Ls "profoundly committed to the cause of peace," but
could not support the resolution since it would not lead to the "road to
peace which is uniquely Unesco's road." In his view, the road to peace
to be followed in UNESCO "must lead to the intellectual and moral soli-
darity of all" UNESCO Member States, which would be reached by "practical
observance by all peoples and governments," rathsi than by the disputed
statements contained in the omnibus resolutioms.

which UNESCO Member States belong, see text at notes 76-78 above; and

para. 13 relates to the statehood of Palestine, see text at notes 83-
85 above.

s See text at notes 83-85 above, and 18 C/Res. 11, para. 13 (1974).

%2. 18 c/VR.46 (prov.), para. 162, pp.31-32 (1974).
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PART III: OTHER UNESCO ACTIONS

B. Non-Governmental Organizations Active
in South Africa, Southern Rhodesia or
Portuguese Territories




SOUTHERN RHODESIA OR PORTUGUESE TERRITORIES

In 1966 and 1968, the UNESCO General Conference adopted a policy of
withholding assistance from Portugal, South Africa and Southern Rhodesia,
and of excluding the three countries from UNESCO activities, until such
time as their governments 'abandon their policy of colonial domination
and racial discrimination.”l These developments are discussed in Part
III.A above, dealing with UNESCO's actions relating to the Elimination of
Colonialism and Racism.

The 1970 General Conference Resolution

In 1970, in addition to reaffirming its policy of withholding UNESCO
assistance and of excluding the three countries from UNESCO meetings, the
General Conference adopted a resolution drawing attention to the potential
role of non-governmental organizations in combatting racism and colonialism.
The 1970 General Conference resolution noted that some international non-
governmental organizations "have branches or affiliates in countries in
which colonialism and racialism are practiced," and that:

international non-governmental organizations which are
agsociated with Unesco may play an important part in
implementing the objectives of the Organization, in-
cluding its policy of unremitting opposition to, and
elimination of colonialism and racialism.?

The 1970 General Conference resolution accordingly asked the
Director-General to take the following action:

to undertake investigations of all international
non-governmental organizations enjoying relations
with Unesco which have branches, sections, affili-
ates or constituent parts in the Republic of South
AT A o (Scatherr Rnodesic <F Portusuese-dominsted
sirdoanreriticriesy” with dlsect ol the fpradtice
of racial discrimination or racial segregation in
their policies, activities, or membership or their
co-operation in any way with the apartheid policy
of the Government of The Republic of South Africa.

The resolution asked the Director-General to report to the Fxecutive

1. 14 C/Res. 11, para. 2(d)(1966); and 15 C/Res. 9.12, para. 5 (1968);
see Part III.A above.

2. 16 C/Res. B, 15th preambular para. (1970); Doc, IIL.B.l.
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Board on the results of his investigations, and called upon the Board to
take the necessary measures to:

break off, as from 31 December 1971, all relations
with those international non-governmental crganiza-
tions in respect of which it has not been established,
to the satisfaction of the Board, that their branches,
sections, affiliates or constituent parts in the
Republic of South Africa, Southern Rhodesia or Por-
tuguese~dominated African territories neither prac-
tice raclal discrimination or segregation in their
policies, their activities or in their membership,

nor co-operate in any way with the Government of the
Republic of South Africa in the latter's apartheid
poliey.3

The 1970 decision to investigate the practices of non-governmental
organizations active in South Africa, Southern Rhodesia or Portuguese
territories formed part of the 1970 Ceneral Conference omnibus resolution
entitled "Unesco's contribution to peace and its tasks with respect to the
elimination of colonialism."4

The Director-General's Investigation

Pursuant to the 1970 General (onference resolution, the Director-
General sent a circular letter in January 1971 to all international non-
governmental organizations having relations with UNESCO asking for the
"fullest possible information'" on the points mentioned in the General
Conference resolution. The Director-Ceneral repeated in the letter a
statement that he had made at the General Conference that non-governmen=-
tal organizations associated with UNESCO would be "as anxious to co-operate
with Unesco on the ethical plane as on the intellectual and technical
planes," and that the information supplied would show their "endeavors on
behalf of human rights in their srheres of cumpetanr-."5

The Director-General sent his letter to 257 organizations having
consultative status with UNESCO, asking that they reply by April 15, 1971,
so that the Director-General might submit a comprehensive report to the

30
&0

Id., at operative paras. 9 and 10.

The provisions that became preambular para. 15 and operative paras.
9-10 of 16 C/Res. 8 (1970), were based on the draft resolution sub-
mitted by the Special Committee on UNESCO's contribution to peace es-
tablished as a working group at the 16th Session of the General Con-
ference. See 16 C/DR/PLEN.16, paras. 15 and 30(d), pp.3 and 5 (1970).
An amendment submitted by Trinidad and Tobago substituted slightly more
specific language that became paras. 9 and 10 of 16 C/Res. 8 (1970),
See 16 C/DR/PLEN.19 (1970).

5. 87 EX/20, Annex I (1971); Doc. III.B.2.
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Executive Board at its fall session that year.® At the end of March,
however, an examination by the Director-General of the 66 replies that
had been received by that time showed "problems of substance and proce-
dure which the Executive Board should be acquainted with without delay."
Accordingly these replies were transmitted by the Director-Gemeral to the
Executiv? Board in April 1971 for consideration at the Board's spring
session.

At the Executive Board meeting in May 1971, Director-General Maheu
reported that the responses received from non-governmental organizations
had generally been very positive and had demonstrated effective colla-
boration with UNESCO, but that reservations had been expressed by some
organizations. Some organizations considered that the UNESCO inquiry
would not serve the ends desired, and expressed the fear that in some
cases the furnishing of the information requested would jeopardize the
ability of the organization to assist in the struggle against racial dis-
crimination and apartheid. Others considered the inquiry an unjustified
interference by UNESCO in their activities and expressed disquiet at the
intrusion of politics into their scientific and technical activities.
Finally, some organizations stated that they had no authority to inter-
fere in the independence of their branches, or to exclude a branch or
affiliate at the request of UNESCO.3

The Union of International Associations, which serves as a center of
non-governmental international organizations, reported that the Ceneral
Conference resolution had produced a strong reaction among non-governmen-
tal organizations, which were, "for the most part, institutions indepen-
dent of States and rightfully jealous of their freedom of action." Such
institutions considered that consultative status with governmental or-
ganizations did not affect their independence, which "admits of no other
limit or constraint than respect for the rules of the international com-
munity by which €keltes rlemsilves hia teuad "9

The Commission of Churches on International Affairs, which repre-
sents the World Council of Churches at UNESCO, stated that the opposition
of its member churches to apartheid was well known, but that the Commis-
sion was not happy that non-governmental organizations "should be sub-
jected to this kind of inquisition.” 1In its view, the branches of some
organizations in South Africa or Southern Rhodesia "are already terribly
isolated and under pressures which it will be hard for them to survive if

6. The 287 organizations consisted of 31 in Category A, 150 in

Category B, and 10€ in Category C. 87 EX/20, para. 2 (1971).

7. Id., at para. 6, p.2, and Annex III. A total of 9¢ organizations had

responded by the date of the Executive Board meeting, May 12, 1971,
See statement by the Director-General, 87 EX/SR.1-15, at SR.10, para.
2.2, p,.103 (1971).

Id., at SR.10, paras. 2.4-2.5, pp.103-04. The Director-General
briefly summarized the reservations expressed in the reports that had
been received by the date of the Executive Board meeting.

87 EX/20, Annex III, pp.45-46 (1971). The Union considered that con-
sultative status was not a privilege or favor conferred upon non-governs
mental organizations, but an essential contribution to the work of
ernmental organizations. 1Ibid.

9.
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they lose their affiliation with their own international body and conse-
quently with an international agency with the moral force of Unesco,"10

The International Social Science Council considered that the investi-
gation had "no apparent necessity,”" for two reasons:

Firstly, the Council sees no justification for the
systematic exclusion from its activities of scientists
or scientific institutions which, though established

in the aforementioned countries, in no way share their
ideology, but on the contrary make praiseworthy efforts,
under difficult circumstances, to further internation-
al co-operation without prejudice or dogmatism,

Secondly, the relationships between the most re-
grettable forms of discrimination and the socio-
economic systems of individual countries are so
close that the General Conference ought to have
given priority to their investigation rather than

to that of the structure of non-governmental organi-
zations enjoying relations with Unesco, of which it
may be said that they are, by definition, opposed to
the prejudices at which [the General Conference re-
solution] is aimed.ll

The Director-General stated that his present report was provisional
and partial, and that a full examination of the problems should be left
to the next session of the Board, but that it would be useful at this
stage to have the guidance of the Board on certain procedural questions.lz
First, some organizations were prepared to supply complete information on
the condition that such information L2 considered confidential. Second,
it had been suggested f1t aun-guvermmoantal (zrgurnisaticns apzainst which
action was to be taken should be allowed to be present at the meeting of
the Executive Board at which their casec were to be considered.!> Third,
it would be useful for the Executive Board to determine the points on
which it wished to have information, and by what means the information
should be obtained by the UNESCO Secretariat,lé

With regard to confidential information, there appeared to be general
agreement in the Executive Board that information submitted as confidential

10.  1d., at Annex III, p.26. See also the statement by Caritas Inter-
nationalis, id., at pp.27-28.

ads Id., at Annex III, pp.12-13. See also the statement by the Inter-
national Council for Philosophy and Humanistic Studies, id., at pp.9-10.

12. 87 EX/SR.1-15, at SR.10, paras. 2.3 and 2.6, pp.103-04 (1971).
13- 87 EX/20, Annex 1, p.2 (1971).
14.

The Director-General asked whether the Board wished him to request
supplementary information from organizations that had already responded,
and whether the Board considered that the Secretariat should gather in-
formation by means other than requests addressed to the organizations
by the Director-Gemeral. 87 EX/SR.1-15, at SR.10, para. 2.6, p.1l
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must be treated as such. One member, representing the United Kingdom,
appeared to give broad scope to the concept of confidentiality. He said
that:

It was conceivable that an organization in South
Africe could to some extent fail to comply with
laws, regulations or customs derived from the
monstrous policy of apartheid, but if such an
organization were to provide tangible proof of
anti-apartheid activities - as appeared to be re-
quired [by the General Conference resolution] -

it would be signing its own death warrant and Unesco,
in encouraging it to provide such evidence, would be
an accomplice in exposing it to reprinnls.i5

The Executive Board reviewed the replies that had been received, and
the Director-Ceneral's questions, and adopted a resolutionl6that asked the
Director-General to provide the Board with a "factual analysis" of the
information submitted by the non-governmental organizatiomns under the
following three headings:

(a) Do these organizations have branches, sections,
affiliates or constituent parts in South Africa,
Southern Rhodesia or Portuguese-dominated
African territories?

(b) Do the branches, sections, affiliates or con-
stituent parts practise racial discrimination
or racisl segregation in their policies? or

(c) Do they co-operate with the apartheid policy
of the Government of the Republic of South
Africa?l?

The Executive Board resolution asked the Director-Gemeral to write
again to the 196 organizations that had not replied to the Director-
General's—initial lettesr, and-in "seel further ‘uformation from those
organizacicn) wl il haye subnitted incow;lele Lifomzticy. '3 In pre-
paring his final repoit containing the "factual analysis" requested by
the Board, the Director-General was requested to take into account both
the replies submitted by the non-governmental organizations, and "all
relevant information available to the Secretariat."19

5. Id., at SR.11, para. 13.2, p.1l16. Confidential information was not
mentioned in the Board's resolution, text at notes 16-20 below.

16. 87 EX/Dec. 5.4 (1971); Doc. III.B.3.
17. Id., at para. 9. The resolution expressed agreement with the "form
and spirit" of the Director-General's earlier letter, and stated that the

General Conference resolution was "not to be interpreted as an indict-
ment,” 1d., at paras. 5 and 6.

18,
19‘

Id,, at paras. 8 and 10.

Id,, at para, 11, See note 14 above,
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The Board also decided that its Committee on Non-Governmental Organi-
zations would have the "task of making a critical amalysis of the informa-
tion received by the Director-General and compiled in his final report” to
the Executive Board, The Committee was directed to make recommendations
for Board action as required by the Gemeral Conference resolution, 0

Executive Board Review, October 1971

Following the three-part outline requested by the Executive Board,
the Director-General compiled comprehensive reports for the Executive
Board?l on the relationships existing between South Africa, Southern
Rhodesia and the Portuguese territories and over 290 international non-
governmental organizations that enjoyed consultative status with UNESCO, 22
The Director-General's reports, together with statements and documents
submitted by approximately 270 of the 290 organizations,?? were reviewed
by the Executive Board's Committee on Non-Govermmental Organizationms, which
made recommendations for Executive Board action at its October 1971
meeting.24

Having had the great mass of information analyzed for it by the Com-
mittee on Non-Governmental Organizations, the Executive Board spent rela-
tively little t%ge in disposing of a large majority of the cases that
came before it. In the few cases that called for more than summary dis-
cussion in the Board, when the Board's decision was to suspend relations
with the organization in question, the decision was taken on the under-—
standing that the case could be re-opened should new evidence be submit-
ted prior to the spring 1972 session of the Executive Board, 26

Based on this extensive documentation and review, the Board decided
that 153 organizations that did not have branches, sections or affiliates
in South Africa, Southern Rhodesia or the Portuguese territories, did not
come under the General Conference resolutién and could continue their re-
lationship with UNESCO without further inquiry by the Director-General or

20. Id,, {epatal( 13-

21. 8B EX/20 and 88 EX/20 Add. (1971). Excerpts from the Director-
General's reports appear in Doc. III.B.4.

22.  pye to a constant process of additions to, and deletions from, the
1ist of organizations having consultative status with UNESCO, especially
as to organizations in Category C, the number of organizations under in-
vestigation by the Director-General varies over time. See, e.g., 88 EX/20,

supra, at para. 9, pp.7-8.

23.  The documentation, excerpted in 88 EX/20 and Add., was made available
at the Executive Board meeting in dossiers on each organizatiom.

24. g EXx/21 (1971).

25, Portiors of three Executive Board meetings were spent in reviewing
the raports of the Director-General and of the Committee on Non-Govern-
mental Organizations. See 88 EX/SR.1-27, at SR.13, SR,14 and SR.17 (1971).

26. gee 88 EX/Dec. 6.5, paras. 3 and 10 (1971); Doc. IIL.B.5.
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by the Executive Board.27

With regard to thirty-one organizations that had only individual
members in the territories concerned, the Executive Board decided that
such organizations "should continue to enjoy mutually profitable rela-
tions with Unesco,"28 without Eurther inquiry as te the attitudes and
practices of these individuals, or as to their co-operdation with the
South African policy of apartheid. In taking this decision, the Fxecu-
tive Board implicitly accepted the unanimous recommendatioun of its Com-
mittee on Non-Governmental Organizations that "individual members should
not be regarded as constituent parts, branches, sections or affiliates”
of a non-governmental organization. The Committee took the view that
"whereas institutions had a corporate and thus stronger influence and im-
pact on the society, individuals by themselves had less impact." Further-
more, the Committee observed that "it was easier to ascertain whether an
institution practiced racial discrimination or was in favor of L

Sixty-five organizations that had branches, sections or affiliates
in one or more of the three countries were found by the Executive Board
to qualify under the Gemeral Conference resolution in that "their re-
spective branches in the territories concerned do not practice racial
discrimination and, in the case of the Regublic of South Africa, do not
co-operate with the policy of apartheid.?

In order to reach its decisions approving continued co-operation
in the 65 cases just mentioned, and to suspend relations in the cases of
21 organizations noted below, the Executive Board found it necessary to
establish guidelines for the application of the Ceneral Conference policy.
The Board approved the following criteria for determining the "non-co-
operation" of non-governmental organizations "in racial discrimination
or segregation in the Republic of South Africa, Southern Rhodesia or
Portuguese-dominated African territories:"

(1) a clear statement by a non-governmental organi-
zation that its branch does not practice racial
discrimination should be accepted;

(i1) a clear statement by a non-governmental organi-
zation tlat its branch does not co-oprrate with
theolicr bflapirneddnhould beTseppzptad)

(111) where there is evidence that compliance with the
law on racial discrimination and 2partheid by a
branch 1s only on the basis of "unwilling com-
promise" - for example if the branch is open to
all races and has made a public declaration

27. Id., at para. 5, listing 16 organizations in Category A, 76 in
Category B, and 61 in Category C.

28. Id., at para. B, listing 17 organizations in Category B and 14 in
Category C.

29.

88 EX/21, para., 14, p.9 (1971).

30. B8 EX/Deec. 6.5, para. 9 (1971); listing the 65 organizations, whose
statements are summarized in 88 EX/20 and Add., supra.
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against racial discrimination or has otherwise
overtly demonstrated its hostility to apartheid-
that branch should be regarded as not co-opera-
ting with apartheid;

(iv) where there is evidence that the branch, in
spite of complying with the law on apartheid,
continues its previous work ameng all races with-
out any significant and harmful change in that
work, the branch should not be regarded as co-
operating with apartheid, especially 1f the work
and the principles of the branch and the parent
international non-governmental organization are
in accord with the United Nations Declaration of
the Rights of the Child or other fundamental human
rights;

(v) where there is evidence that the branch, in spite
of complying with the law on apartheid, makes every
effort to mitigate the effects of apartheid, it
should not be regarded as co-operating with apar-
theid;

(vi) if an international non-governmental organiza-
tion which has a clause in its Constitution for-
bidding racial discrimination states that its
branch does not practice racial discriminaticn
and that there is relevant information which
cannot be disclosed because it is confidential
or that it would not be discreet to give further
information in view of the situation in the coun-
try, the international non-governmental organiza-
tion's statement should be accepted as adequate
evidence that the branch does not co-operate with
apartheid;

(vii) where the international non-governmental organiza-
tion is unable to provide information as to whether
ite [branch’ practices racial diseriminatior or co-
ope) atis .tk aparibedd, (tie prisenc: of| 2 dis-
tinguisiied African of world remown on the Execu-
tive Body of the international non-governmental
organization representing African interests should
be an acceptable indication that the branch does
not practice discrimination and does not co-operate
with apartheid; [and]

(viii) where information on the branch is inadequate, but
there is in the Constitution of the international
non-governmental organization a strong clause for-
bidding racial discrimination, the fact that national
member bodies are required to subscribe to this
clause should be acceptable evidence that racial
discrimination is not practiced by the branch and
that there is no co-operation with apartheid.3l

Fhe Id., at para. 4.
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Applying the criteria quoted above, the Board suspended relations
19 organizations, on the understanding as to each organization that the
suspension would be rescinded at the spring 1972 session of the Board if
the urganization showed that it had taken the measures specified by the
Board.32 One such measure was that the organization concerned:

[conduct] inquiries on the activities of its branch
in South Africa and [take] appropriate action to
break off relations with the branch if that branch
is practicing racial discrimination or apartheid and
is not prepared to change its policies....33

Other conditions specified that the organizations concerned show that
their branches do not practice racial diserimination, or that they will
accept their human rights directives of the parent international nmon-
governmental organizations.

In addition to the 19 organizations euspended for having failed to
demonstrate their non-co-operation with racial discrimination or apart-
heid policies, the Executive Board suspended relatioms with two organi-
zations as to which it considered that more detailed inquiries were ne-
cessary,3> and with 21 organizations that had failed to respond to the
Director-General's circular letters.

In sum, then, in October 1971, the Executive Board sugpended rela-

tions with 42 organizations, and continued normal consultative status
relations in the cases of a total of 252 non-governmental organizations.3

Executive Board Review, June 1972

The 42 organizations suspended as a result of the Executive Board's
fall 1971 review were invited to submit appropriate information for re-
examination by the Board in June 1972. Three of the 42 organizations had
ceased to exist by the spring of 1972; 31 of the remaining 39 sent replies
that were considered by the Executive Board's Committee on Non-Governmen-
tal Orgsnizations at six meefings ‘held in conjunmcticn with the June 1972
Executive Bonr: nzelirg 3% (The remairi‘g ijhi—organizetioas did not

32. Id., at para. 10.

33.  1bid. The quoted condition was applied to 12 of the 19 suspended
organizations. Examples are the International Union of Local Author-
ities, the International Federation of Library Associations, the World

Federation of Engineering Organizations and the International Chamber
of Commerce.

36, E.g., the World Federation of Catholic Youth, the International
Council of Nurses, and the International Council on Archives. TIbid.

35. Id., at para. 11. The two were the European Broadcasting Union
and the International Organization for Standardization.

36. 1d., at para. 3(i11). The failure to reply was also considered "a
non-fulfillment of the obligations undertaken' By the organizations in
entering into consultative status with UNESCO. Id., at para. 3(1).
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regpond.

The Executive Board Committee recommended that the suspension be
rescinded in 21 cases as to which the Committee had received satisfactory
"additional written or oral information...or as a result of the breaking-
off of relations between the parent non=governmental organization and its
incriminated branch."39

The remaining ten organizations from which responses had been re-
ceived by June 1972 were denied a recommendation of reinstatement by the
Committee for a number of reasons. In three cases the Committee apparently
considered that it had not received sufficient information concerning the
activities of branches or affiliates to warrant reinstatement.%0 One such
case was Rotary International, having 137 clubs in South Africa. Although
all Rotary Clubs operated under a "standard Rotary Club Eonstitutien {which
provides] for membership without limitation as to race,'”* the Committee
members felt that 'neither the Statute nor the reply of the organization
gave clear indication of the action and role.of the 137 clubs in South Africa,”
or as to their opposition to apartheid.%? 1In the case of the International
Federation of Social Workers, the Committee decided to take no action
pending confirmation by the organization's Permanent Council of the ex-
pulsion of the South African affiliate,”” and in the case of the Inter-
national Chamber of Commerce, the Committee rejected by a marrow margin a
proposal to recommend that the suspension of the organization Ee rescinded,
but the Committee's report states mo reason for the decision.

37. In addition to the 153, 31 and 65 organizations mentioned in the text
at notes 27-30 above, 3 organizations were found to no longer have af-
filiates in South Africa, thus evidently qualifying for continued con-
sultative status. Id., at paras. 6-7.

38.  The replies are reproduced in 89 EX/31, Annex and Adds. 1 and 2 (1972);
the Report of the Committee on Non-Governmental Organizations is 89 EX/32
(1972); see Docs.ILI.B.6 and ILI,.B.7, respectively,

39. 89 Ex/32, para. 5, p.2; and 89 EX/32 Add., para. 3 (1972).

40. The thres weve v Imircnafioral) Va:enSurplyl Assoddation; which had
not carried cut the “tuydivics on the' activities of it ‘brauca’in South
Africa as requested; the Association for the Promotion of the Inter-
national Circulation of the Press, which had said nothing about the peli-
cles nf its South African member; and Rotary International, discussed
below, B89 EX/32, paras, 9, 11 and 12, p.3; and 89 EX/31, Annex, pp.3-4,
17-18 and 73-74.

41. g EX/31, Annex, pp.17-18 (statement by the Assistant General Secre-
tary of Rotary International in a letter to Mr. Fobes, Deputy Director-
General of UNESCO).

42. B89 EX/32, para. 9, p.3. The Committee decided by a vote of 6 to none,
with 3 abstentions, that no recommendation should be made to lift the
suspension of Rotary International. Ibid.

43. g9 EX/32, para. 7, p.3. See also B9 EX/31, Annex, pp.61-62.
44. g9 gx/32, para. 10, p.3. The vote was 4 in favor to 5 against, with

no abstentions. Ibid. See 89 EX/31, Annex, pp.71-73, for communications
from the International Chamber of Commerce., It is there stated that the
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The remaining five organizations denied recommendations of rein-
statement by the Committee were organizations whose branches in South
Africa appeared to be "quasi-governmental or Statutory Bodies" in the
sense that they had some form of official connection with the South African
Government.45 Some Committee members felt that the Board's criteria for
"non-co-operation in racial discrimination" could not be applied when of-
ficial connections existed between an organization's branch and the South
African Government. In such cases, if the Committee adhered rigidly to
the Board's criteria, it "could find itself deeming a Statutory Body in

South ﬁgrica as not co-operating with that Government's policy of apart-
heid,"™

The Committee's recommendations were adopted by the Executive Board
without change.47 The Board's decision congratulates the organizations
that had expelled their southern African affiliates, or had "taken ener-
getic measures to remedy the situation which the Executive Board was =
ing to correct."

Executive Board Review, October 1972

Seven of the ten organizations that had been denied reinstatement a
the June 1972 Executive Board meeting transmitted additionai communications
for consideration by the Board at its October 1972 meeting. 9 Five of
these seven organizations were recommended for reinstatement; two were not:
the International Water Supply Association and Rotary International.30

With regard to the Internmational Water Supply Assoclation, a letter
from the Secretary-General of the Association that protested the lack of
adequate notice for the Asscciation to respond to UNESCO inquiries was con-
sidered by the (camittez [0 jcesant 1¢ ne\ faitsrs -hs: warranted re-
examination of the organization's status.”l

Chamber's South African member, the South African Council, "does not
practise racial discrimination and there is no reference to questions
of race in its Statutes," and that: "Any person, whatever his ethnic
group, may take part in the activities" of the South African Council.
Id., at p.71.

45.  The five organizations were the International Union of Local Authori -

ties, the International Council of Industrial Design, the International
Union of Official Travel Organizations, the European Broadcasting Union
and the International Organization for Standardization. 89 EX/32, paras,
13-14, p.4. The International Union of Local Authorities also had pend-
ing a constitutional amendment that would make the Universal Declaration
of Human Rights a policy guideline for the organization, 1Id., at para.
13, p.4. iG]

46. Id., at para. 15, p.4. Proposals to Iift the suspensions of the In-

ternational Council of Industrial Design, and of the International Or-
ganization for Standardization, were rejected by votes of 4 in favor
5 against, with no abstentions. Ibid.

47. 89 EX/Dec. 7.3, paras. 5 and 6 (1972); Doc. III.B.8.
48. Id., at para. 3.

49.  No additional material was reported from the Association for the Pro-
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In the case of Rotary International, some Committee members thought
that the organization's letter did not contain "any new factors" and did
not give "a clear indication of the action and role of the 137 clubs in
South Africa with regard to apa_rthgid."S2 The letter, sent by the General
Secretary of Rotary International, stated that the "standard Rotary club
constitution adopted by all Rotary clubs ... [has] absolutely no provision
with regard to race, colour, religion or nationality," and that "membership
is not denied to any race by Rotary statute.'" It also said that:

It is the responsibility of the local Rotary club to
select its members in harmony with its constitution
and necessarily, consistent with the laws of its
country. There being no membership provisions re-
lated to race or colour, no records are maintained
concerning these factors by the central administra-
tion of Rotary Internmational and, therefore, it would
be neither discreet nor appropriate to comment further.J3

One member of the Executive Board Committee felt that the Rotary Interna-
tional letter would permit the Committee to lift the suspension "in accor-
dance with the Committee's guideline four, since its branch in South Africa
performs work among all races."% The proposal to lift the suspension of
Rotary International was rejected by the Committee by a vote of 2 in favor
to 3 against, with 3 abstentions.

The five organizations approved for reinstatement by the Committee on
non-Governmental Organizaticns consisted of four organizations whose South
Africau branches were semi-governmental or "statutory hodies,' and the In-
ternational Federation of Social Workers. The Commiti.ee noted with regard
to the latter organization that it had provisionally recognized a '"new
co-ordinating agency for all professional associations of social workers in
South Africa in place/cf fhe 2ll~-white | fovEll Afrizan|asabciation which it
had suspended" to make room for the new association. The Committee there-
fore recommended reinstatement of the International Federation of Social
Workers subject to review when the federation takes final action on the
membership of the new South African co-ordinating agency.56

motion of the International Circulation of the Press, note 40 supra;
the International Chamber of Commerce, note 44 supra; or the European
Broadcasting Union, note 45 supra. See 90 EX/19 (1972).

50. 90 EX/20, para. 5, p.2 (1972).

51. Id., at para. 8, p.2. The letter said that the Association's Board
was not certain of what inquiries it was required to make, and that the
Association "has members in a large number of countries but no 'branches'
in any country," but did not indicate whether its members were indivi-
duals or organizations, etc. 90 EX/19, Annex, pp.22-23.

52. 90 EX/20, para. 9, p.3.

33. g0 EX/19, Annex, pp.24-26. The letter states that the UNESCO action
"amounts to a public censure" of Rotary International, which was "unfair
and unwarranted." Id., at p.26.

54. 90 EX/20, para. 9, p.3. See text at note 31 above. .
+ 90 EX/20, para. 9, p.3. N " %
56 5 HNDAGAD o
* 1d., at para. 7, p.2. See 90 EX/19, Annex, pp.l9-21. € CUIDAR %3
2 )
-
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With regard to the four organizations having semi-governmental or
statutory bodies as branches, two, the International Union of Loecal
Authorities and the International Union of Official Travel Organizations,
reported that they had suspended or would exclude their South African
branches from mamhership.s The Committee recommended reinstatement of
both organizations, conditioning the reinstatement in the case of the
International Union of Official Travel Organizations on the ratification

by its ngaral Assembly of the decision to exclude the South African
branch.>

With regard to the remaining two organizations, the International
Organization for Standardization and the International Council of Societies
of Industrial Design, which each had a semi-governmental South African
member, the Committee voted 4 to 1, with 2 abstentions, to recommend that
the suspension be lifted.?? One member wished to have the question of

seml-governmental bodies put to the General Conference, but another felt
that:

although some difficulty did exist, it was nevertheless
possible in most cases to make a distinction between
those bodles connected with the Government of South
Africa which formed an integral part of that Govern-
ment's machinery for implementing its policies of
apartheid, and those others whose functions and ac-
tivities were not relatgd to the promotion and enforce-
ment of those policies. 0

The Committee made no recommendation on the general status of organizations
having semi-governmental members in South Africa.

The Committee's recommendations were adopted by the Executive Board
without change.®l 1In addition, the Board recommended that the 1972
Session of the General Conference adopt a resolution specifically approv-
ing the measures taken by the Executive Board to implement the 1970 General
Confer=nce resnlution, and =mpowering the Executive Board to " rescind the
suspeasion irpue<il ¢z (ncn-goverimer r2l orgin: zaticns vhen it is convinced
that they have complied witn the conditions necessary to the resumption
of working relations with Unesco,"62

In addition to reaffirming the UNESCO policy of withholding assis-
tance from Portugal, South Africa and Southern Rhodesia, and of excluding
these countries from UNESCO activities,83 the 1972 session of the General

57.  See 90 EX/19, Annex, p.1l (exclusion of the South African Tourist
Corporation from the International Union of Official Travel Organiza-
tions); and 90 EX/19 Add., Annex (suspension of the South African branch
of the International Union of Local Authorities).

58. 90 EX/20, paras. 5-6, p.2.

39. id., at para., 14, p.4. One member declined to participate in the
vote. Ibid.

60. 1d., at para. 13, p.4.

61. 90 EX/Dec. 7.2, Part I, paras. 4-5 (1972); Doc. II1.B.1l.

62.  1d., at Part 1I, paras. 2 and 4.

63. see Part IIL.A above.
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Conference adopted the draft resolution recommended by the Executive
Board without substantial discussion and without change.Ga The 1972
General Conference resolution thus approved the measures taken by the
Executive Board and invited it to continue its examination of the acti-
vities of non—governmzntal organizations using the criteria established
by the Board in 1971.83

The 1974 General Conference

The draft resolution submitted by the Working Group on Peace at
the 1974 Session of the General Confereuce.6 contained a paragraph re-
questing the Director-General:

to debar any non-governmental organization which has
branches of activity or sections in South Africa or
Southern Rhodesia from participation in Unesco acti-
vities and to give no subventions to any international
non-governmental orgag%zation which has relations
with these countries.

Speaking in the Plenary Meeting, the Deputy Director-General,
Mr. Fobes drew attention to the paragraph quoted above, commenting that
the provisions of the paragraph went considerably 'beyond the present
regime," whereby the Executive Board examined all the facts in cases in
which non-governmental organizations had members in, or relations with,
or appeared to give support to the racial policies of South Africa or
Southern Rhodesia. Mr. Fobes considered that the proposed new provisions
"would appear to debar a number of [such organizations] from any relation-
ship with Unesco even though, after examination bg_the Executive Board,
they have been continuagd in conswudtative stavas, 03

64. 17 C/Res. 10, paras. 7 and 21-26 (1972); Doc.III.B.13.

65. 1In February 1973, the European Broadcasting Union reported that its
South African member, the South African Broadcasting Corporation, had
"resigned with retroactive effect from 1 January 1973." 92 EX/42, Annex
(1973) . The Executive Board accordingly rescinded the suspension of the
European Broadcasting Union. See 92 EX/43, paras. 4-5, p.2 (1973);: and
92 EX/Dec. 5.8.3. (1973); Docs. II.B.14-16,

66. 18 C/PLEN/Dr.28 (1974); Doc. III.A.13. See Part II.A above,

67. 1d., at para. 18 (b), p.6. The draft resolution does not mention Portugal
in view of Portugal's change in policy relating to its overseas territories.

68. 18 C/VR.44 (prov.), para. 2.11, p.5 (1974). Mr. Fobes said that some

cases of subventions that had already been planned "would appear to be
denied" under the proposed paragraph. Ibid.
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In view of the comments by the Deputy Director-General, an
amendment was proposed under which the Director-General would be asked
to continue to ensure that "no non-governmental organization having
working relations with Unesco participates in any way in the policy of
apartheid and racial discrimination practised in the Republic of South
Africa and Southern Rhodesia." 69 under the revised draft, the Execu-
tive Board would be asked by the General Conference:

(a) to continue to refuse to allow any non-governmen-
tal organization participating in any way at all
in the policy of apartheid and racial discrimination
practised in the Republic of South Africa and South-
ern Rhodesia to participate in Unesco's activities;
[and]

(b) to ensure that no subventions are granted to non-
governmental organizations which support the policy
of the Govermnment of the Republic of South Africa
or of the illegal CGovernment ot Southern Rhodesia.

Mr. Fobes stated that the new text appeared to be a "slight modi-
fication of the present [UNESCO] practice," but that the "effect would
be the =zame as the present practice."71 Hi%h this explanation, general
support was expressed for the new proposal. 2 One representative com-
mented that reference had to be made to the work that had already been
done: ™"a new text and a new language ... might arouse new and unjusti-
fied fears'" among non-governmental organizations, which would create
further problems "in dealing with something which i{s a continuation
of an earlier exercise."’3

69. 18 C/VR.45 (prov.), paras. 329,1-329.2 and 359-365, pp. 44-~45
and 50-51 (1974) (proposal by the representative of Dahomey).
The proposal became para. 17(b) of 18 C/Res. 11 (1974); Doc.
I1I.A.15.

70. The qu=iled pdriciaphebicime [phlds) 22i(al ani(b] df| (& C/Res.
11 (1974).

71. 18 C/VR.45 (prov.), para. 337, pp. 46-47 (1974). Mr, Fobes
said that his interpretation was made hastily, but it appeared
to him that the new text did not go beyond present arrange-
ments carried out by the Executive Board. Ibid.

72. 1d., at paras. 339-353, pp. 47-49.
73. 1d., at para. 355.2, p. 49. The speaker was Mrs. Wynter of
Jamaica, who pointed out that the new language derived from

18 C/PLEN/DR.12 of which her government had been a sponsor.
Ibid.
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The revised proposal quoted above was adopted by the General
Conference in 1974 without change and without opposition.’4 The 1974
General Conference resolution thus authorized the continuation of the
Executive Board practice that had been developed under the 1970 Ceneral
Conference resolution in determining whether the "branches, sections,
affiliates or constituent parts" of non-governmental organizations in
South Africa or Southern Rhodesia "practise racial discrimination or
segregation in their policies, their activities or in their membership,”
or "co-operate 135any way'" with the apartheid policy of the Government
of South Africa.

7. 1d., at para. 366.1, p. 51.
75. 16 C/Res. B (1970); quoted in the text at note 3 above. See

text at note 31 above for the Executive Board's puidelines
in applying the 1970 General Conference resolution.

-148-




PART III: OTHER UNESCO ACTIONS

C. HNon-Governmental Organizations
with Branches in Taiwan




(. NON-GOVERNMENTAL, ORGANIZATIONS WITH BRANCHES IN TAIWAN

The question of the relations between UNESCO and non-governmental
organizations "having branches, sections or members linked with the Chiang
Kal-shek clique' was raised by the representative of the People's Republic
of China in the Executive Board in 1973.1 The Chinese representative noted
that '"bodies or elements linked with Chiang Kai-shek were usurping the naue
of China in certain non-governmental organizations,"? and stated that:

it was time for non-governmental organizations
maintaining relations with Unesco which con-
tained bodies or elements linked with Chiang
Kai-shek to take measures to exclude them im-
mediately and to break off all relations with
them.3

He accordingly proposed that the Executive Board adopt a resolution urging

such orgainzations to put an end to their ties with such "bodies or
elements linked with Chiang Kai-shek."

The 1973 Executive Board Resolution

At the Executive Board session in October 1973, the representative
of the People's Republic of China submitted a draft resolution entitled:
"Question of the international non-governmental organizations maintaining
relations with Unesco and having branches, sections or members linked
with the Chiang Kai-shek clique.“4 The proposed resolution would note
that "bodies eor elements linked with,Chiang K2i-shek and usurping the
name of Chin: coitinvel to conduct illepal sciiviiies within certain inter-
national non-governmental organizations maintaining relations with Unesco."
The resolution would urge:

international non-governmental organizations which
maintain relations with Unesco and in which

bodies or elements linked with Chiang Kai-shek
participate, having illegally usurped the name

of China, to take measures to exclude them im-
mediately and to break off all relations with them.’

1. See 93 EX/30, Part II, pp. 4-5 (1973); Doc. III.C.1.

2, 1Id., at Part II, para. 2, p. 4 The Chinese representative had earlier
referred to the International Council of Scientific Unions (ICSU) as
having a member, the International Union of Biochemistry, that in-
cluded "representatives of the Chiang Kai-shek clique." 1Id., at Part
I, para. 9, pp. 2-3. o

3. 1d., at Part II, para. 2, p. 4.

4. 93 EX/NGO/DR.1 (1973). The draft resolution originally referred to non-
governmental organizations "having consultative status with Unesco." At
the request of the Chinese representative, this was changed to organiza-
tions "maintaining relations with Unesco." 93 EX/30, Part II, para. 3
p. 4 (1973).
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The Chinese dralt resolution asked the Director-General to communicate the
resolution to "all international non-governmental organizations maintaining
reliations with Unesco," and to request these organizations "to inform

hibw ol the actfon they have taken to comply with the resolution.' The
dratt resolution also asked the Director-General "to submit a report on
this subject to the Executive Board at its Spring session in 1974."7

Speaking in support of the draft resolution during a brief debate
in the Executive Board, the Chinese representative quoted the United
Nations General Assembly's 1971 resolution restoring the rights of the
People's Republic of China in the United Nations, in which the Assembly
decided "to expel forthwith the representatives of Chiang Kai-shek from
the place they unlawfully occupy at the United Nations and in all the
organizations related to it."8 The United Nations General Assembly
resolution was implemented within UNESCO by a 1971 Executive Board de-
cision stating that the People's Republic was the "only legitimate
representative of China in Unesco" and would henceforth represent China
in UNESCO organs.9 The Chinese representative considered that these
resolutions had made it clear that "all bodies and individuals under the
aduinistration of thelChiang Kai-shek]clique were unqualified to partici-
pate in the proceedings or activities of any international organization
in China's name," 10

id., at Part II, para 6, draft resolution paras. 4 and 5, p. 5. The
draft resolution was approved by the Executive Board's Committee on
Non-Governmental Organizations by 4 votes to 1, with 3 abstentions.
[(bid. Bulgaria, Fgypt, France and the People's Republic voted in favor;
the United States votid aiatost; \and Aiscria| 'Costa Kita and Italy ab-
stained.

L

6. 1d., at draft resolution paras. 6(1) and (2), p. 5.

7. 1d., at draft resolution para. 6(3), p. 5. The Director-General's re-
presentative stated that "in her opinion, the report which the Director-
Ceneral was to submit [under the resolution] would be statistical in
character." 1Id., at para. 4, p. 5.

8. General Assembly Resolution 2758 (XXVI), 26 GAOR Supp. 29. p. 2 (A/8429)
(1971).

9. 88 EX/Dec.9, para. 3 (1971). The decision recalled General Assembly Re-
solution 396 (V) (1950) recommending that "the attitude adopted by the
General Assembly" on questions of representation '"should be taken into
account in other organs of the United Nations and in the Specialized
Agencies." 1Id., at para. 2.

10. 93 EX/SR.1-27, at SR, 22, para. 68.1. p. 207 (1973); Doc. III.C.2.
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The Chinese representative said that there was only one China,and
that "Taiwan was a province and an inalienable part of China." He
said, however, that some organizations "having relations with Unesco
still allowed bodies and elements under the administration of the
Chiang Kai-shek clique to conduct illeﬁal activities usurping the name
of China or in the name of 'Taiwan.'" 11 He also observed that
"individual 'scientists' or 'scholars' were unlawfully occupying the
seat of China in certain international non-governmental organizations
under the guise of 'science independent of politics' or ‘'academic free-
dom.'" 12 1p the light of these observations, the Chinese representative
urged the Board "to do its utmost to persuade all international non-govern-
mental organizations involved to sever all their connexions with the
Chiang Kai-shek clique and so redress the utterly abnormal situation,'13

The representative of Argentina, supported by the representative
of Uruguay, referred to the "special relationship between Unesco and
non-governmental organizations," and said that in his view:

Unesco, after ascertaining that the statutes and
activities of a non-governmental organization were
in keeping with its own aims, should maintain its
relationship with that organization in a climate
of respect for its autonomy.

He therefore considered that it would be better to submit the problem

to the organizations so that they could "study what measures they con-
sidered appropriate under their statutes, instead of urging on them a

line of policy which might raise difficulties for them."l4

The represenf:ativz of Argentina azéordin;ly pirojesed an amendment
to the Chinese draft resoiution that would delete the provision urging
non-governmental organizations to break off relations with "bodies or
elements linked with Chiang Kai-shek,'" and substitute a provision urging
such organizations "to take measures to study this problem of genuine
representativeness.” The Argentinian amendment was rejected in the Ex-
ecutive Board by 14 votes to 8, with 5 abstentions.l5

11. 1bid, The Chinese representative mentioned ICSU, note 2 supra, which
"allowed representatives of the clique to participate in the name of
Taiwan," and the International Biochemical Association, which had
“gdmitted the Chiang Kai-shek representative in 1964, thereby forcing
China's Biochemical Institute to withdraw." 1Ibid.

12. 1d., at SR.22 para. 68.2, p. 207,
13. Id., at SR 22, para 68.3, p. 207.

14. Id., at SR, 22, paras. 69.1-69.2 and 70, pp. 207-08.

15. 1d., at SR.22, para 74, p. 208. The only other speaker was the
representative of Algeria, who opposed the Argentinian proposal.
Id., at para. 72, p. 208.
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The Chinese draft resolution was then adopted by the Executive Board
without change and without further debate. The vote was 16 in favor to 1
opposed, with 10 abstentions,l6

The Director-General's Survey, 1973-1974

The Director-General brought the Board's resolution to the attention
of the 319 organizations having consultative status with UNESCO by circular
letter dated November 14, 1973. By the time of the Board's June 1974 meet-
ing, 226 of the 319 organizations had responded;l7 the substance of the
226 responses was reported to the Board by the Director-General.l8

The Director-General submitted his report in three parts: (a) the
number and names of organizations stating that they had no "branches,
sections or individual members" in Taiwan; (b) the number and names of
organizations stating that they did have branches, sections or individual
members in Taiwan; and (c) statements submitted by organizations listed
in part (b). Of the 226 organizations that responded, 188 said they had
no branches, sections or individual members in Taiwan, and 38 said that
they did have such branches, sections or individual members.l9

The statements submitted by the 38 organizations that had branches,
sections or individual members in Taiwan showed a wide range of facts and
attitudes.

Some organizations indicated that they had individual members in
Taiwan who acted in a personal capacity-and did not ourpor:. to represent any
government .20  The Interreticmul Socdaty of 'Scll Science; for enample, said

6. 1d., at SR.22, paras. 75-76, p. 208. The United States cast the
negative vote, and Argentina, Austria, Canada, Costa Rica, the Federal
Republic of Germany, Italy, Japan, the United Kingdom and Uruguay
abstained. The resolution appears as 93 EX/Dec 6.9 (1973); Doc. IIL.C.3.

17. 94 EX/31, para. 23, p. 6 (1974); Doc. III.C.5. Responses had been received
from 33 out of 35 organizations in Category A; 117 out of 167 in Catagory B;
and 76 out of 117 in Catagory C, Ibid.

18. 94 EX/33 and Add. (1974); Doc. III C.4.

19. See id., at para. 7(a) and (b), pp. 1-8; and Add., para. 2(a) and (b),
pp. 1-3; and 94 EX/31, para. 22, p. 6.

20, See, e.g. the International Society of Soil Science, the World Council
for the Welfare of the Blind, the International Association of Agricultural
Economists and the World Peace-through-Law Center, 94 EX/33, pp. 8-9, and
the International Law Association, 94 EX/33 Add., p.3.
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that it "only has individual members who do mot represent to any extent a
special country.” The Soclety acknowledged that it had one member resident in
Taiwan, but stated that:

There has not been and will not be a member who might usurp
the neme of China or wou%g_continue to conduct illegal activities.
This is a pure fiction.

Other organizations having branches or sections in Taiwan maintained
that their branches or sections represent only their own members and do not
represent any government. The International Federation of Library Associations,
for example, reported that the Taiwan Library Associgfion "is a member
association ... and represents only its members ,.." The International
Society for the Rehebilitation of the Disabled reported thet "the Rehabilitation
Medicine Association functioning in Taiwan" had been accepted as an Associate
Member, but that it had been stipulated that the-aehasilitation Medicine Associa-
tion "doee not represent any country or government."

Several organizations indicated that they had taken a variety of forms of
action to ensure that, despite the existence of a branch or section in Talwan,
the name "China" would not be improperly used.

The World Energy Conference stated that in 1967 it had admitted = "National
Committee carrying the title 'The Territories of Taiwaen, Kinmen, Matsu and Penghu
of the Republic of China,' and ... that the National Committee represented energy
power ... interests within the territorial area of these Islands." It was pointed
out that the People's Republic of China had not applied for member?hip, and that
there was thus no National Committee "using the name of 'China.'"2"

The World Confederation of Organizetions of the Teaching Profession (WCOTP)
reported that its constitution provides that membership is open to "national teachers'
organizetions." As used by WCOTP, the word "national:

has been accepted over the years to mean: in a territory
having & separate educational system. For example, the
Educational Institute of Scotlend is a member under the
heading, pf Alpotlsnd ! and the Sayewak Taacliers' lnion
under Sharewac 0

21. 9L EX/33, p. 8 (197h) (emphasis in original). The Society stated that it had
},576 members in 102 countries. Ibid.

22. 94 EX/33, supras, at p. 8.
23. 94 EX/33 Add., supra, at p. L.

24. 94 EX/33, supra, at p. 9.
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WCOTP has no comstitutional difficulty in having a
national teachers' organization in membership whose
'national' character is distinct from thet of a polit%cal
unit with Member State status in the United Nations.®

The organization had decided, in 1973, "that its member organizations in Taiwan
should be listed under the title 'Republic of China gaiva.n)’ in order to avoid
any misunderstanding as to the territory concerned."

Some organizations declined to respond to the Director-General's inguiry.
The World Psychiatric Associetion, for example, stated that it had considered
the Executive Board resolution, and had "decided to take no action."2T

The World Alliance of Young Men's Christian Associations stated that its
constitution "makes no reference to the political situation in which" its
geographically defined entities work, and that the "YMCA works independently of
governments except that it obviously observes the laws and regulations which are
in existence." The member organizations "are concerned with the spiritual, social,
educational and recreational needs of the people in the region or country in which
they work," which applies "equally ... to the YMCA working in the island of Taiwan."
The organization therefore "respectmlﬂ [declined] to accept the proposal conveyed"
in the letter of the Director-General.

On the other hand, some organizations took action to sever relations with
their branches or sections in Taiwan.

The World Federation of Engineering Organizations reported that on receipt of ,
the Director-General's letter, a draft resolution hed been circulated to the
members of the organization's Executive Committee calling for "termination of
membership of the National Member for the Republic of China (Taiwan)."29

Two other organizations, the International Union for Conservation of Nature
and Natural Resources and the International Federation of Photographic Art, re-
ported EBat their assemblies had decided to suspend relations with their members in
Taiwan. ;

25. 1a., at p.-10.
26. Ibid.
27. Id., at p. 1i.

28. 9 EX/33 Add., supra, pp. b-5. The statements are quoted from a
decision taken by the organization's Executive Committee. Ibid.

29. 1d., at p. 3.

30. 94 EX/31, supra, at para. 22, p. 6.
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Finally, a number of organizations that had brenches or secions in Taiwen
reported that they desired to submit the matter to their governing bodies at
their next meetings, which gere due to be held later than the June sessicn of
the UNESCO Executive Board.-t

Executive Board Action, 197h

The date and statements reported by the Director-General were reviewed in
the Executive Board's Committee on Non-Govermmental Organizations, During the
Committee's consideration of the reports, the Chinese representative stated that
he "regretted that some non-governmental organizations hed taken an erroneous
position and had come forwerd with a non-constructive reaction" to the Executive
Board decision. He said that the gquestion "was not difficult to resolve” since
"one has merely to recognize that there i& only one People's Republic of China."32
The Chinese representative introduced a draft resolution asking that ghe guestion
be added to the agenda of the 1974 session of the General Conference. 3

There was apparently only & brief debate in the Executive Board Committee
on Non-Goveramental Organizations, during which no opposition was expressed to
the Chinese proposal. One delegate, however, "emphasized the importance of
abiding by the principle of universality," which he considered "applicable not
only to Member Btates, but also to international non-governmental organizations."34

On the recommendation of the Committee on Non-Governmentel Drgnnizations.35
the Executive Board adopted a resolution calling for a report by the Director-
General on further responses received, and for the inscription of the following
item on the agenda of the 1974 session of the General Conference:

Question of the international non-governmental organizations
maintaining relations with Unesco and having branches, sections
or members linkgd with Chiang Kaishek and illegally usurping the
name of China.3

31. Sixteen orgenizations reported that the guestion of branches in Taiwan would
be submitfed to their governing bodies. 94 EX/33, supra, at para. T(d),
ppr. 9=104s—dnll D ETIES AR, ( sipkh( R Farg) 2a) 151

32. 94 EX/31, para. 2k, p. 6 (197k).

33. 9% EX/NGO/DR.1 (197h).

34, 94 EX/31, para. 27, pp. 6~T7 (197h4). The delegate who made the guoted state-
ment is not identified in the Committee report.

35. Id., at para. 28, p. 7. The vote in the Committee was 6 to zero, with 3
ebstentions. Ibid.

36. 94 EX/Dec. 7.7 (19Th); Doc. II1.C.5. The vote was 23 to zero, with 4

abstentions. 94 EX/SR.1-33, at SR.30, paras. 114-116, p. 374 (1974). The
proposed resolution was adopted without change and without debate. Ibid.
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The Director-General's Survey Resumed

In August, 197k, the Director-General issued two circular letters in
continuation of his survey of action taken by non-governmental organizations
to comply with the Executive Board's 1973 rescolution. One letter went to the
92 organizations that had failed to reply to the Director-General's earlier
letters. The other went to the 37 organizations that had stated in response
to the earlier letters that they had branches, sections or individual members
in Taiwan,. The latter asked these 37 organizations to inferm the Director-
General, prior to the opening in October of the 18th Session of the General
Conference, of the mﬁssureé that each organizatlion hed taken with respect to
its Taivan members.3

Based upon the replies received prior to the Uctober 19Tk Executive Board
meeting, the Director-General reported that an additional 35 orgenizations had
stated that they had no branches, sections or individual members in Taivan.3?
Four organizations reported that they had decided to exclude, or to suspend
relations with, their Taiwan members.hu The sixteen other organizations with
members in Taiwan that responded to the Director-General's circular letter
basically reported either that they had not yet had an opportunity to complete
their consideration of the matter and thus had get to take setion,hl that they
had nothing to add to their previous responﬂe,u or that for one reason o
another it appeared that no action was required, and none would be taken.

37. 95 EX/18, paras. 3 and 6, pp. 1-2 (1974); Doe. III.C.7. One crganization
that had been listed as having members in Taiwan responded that it hed no
such members. 95 EX/18 Add.l, p. 11 (1974).

38. 95 EX/18, supra, at Annex II.
39. Id., st pera. 4(a), p. 1; and 95 EX/18 Add.l, pera. 2(a), p. 1 (1974).

40. The four were: the International Music Council, the International Federa-
tion of Library Associations, the International Union for Conservation of
Nature and Natural Resources, and the International Federation of Photo-

graphic Art. See 95 EX/1B, parss. 4(b) and 5, p..1 (197h). See also text
at note 3(-ajve

k1. See the replies of the Boy Scouts World Buresu; the International Council
on Social Welfare; and the International Society for Photogrammatry. 95 EX/18
Add.1l, pp. b=5 (1974).

42. See the replies of the International Confederation of Free Trade Unicns; the
World Alliance of Young Men's Christian Associations, see text at note 28
above; the International Confederation of Catholic Charities; the Inter-
national Political Science Association; the World Psychiatric Association,
see text at note 27 above; and the International Federation of Women Lawyers.
Id., at pp. 2-6.

k3. See the reply of the World Young Women's Christian Association, id., at p. 6;
and the replies quoted below.
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The International Society of Soil Science responded that it had "one
member residing in Taiwan," who "is not illegally usurping the name of China.""4
The International Association of Agricultural Economists stated that its
"memberships are on an individusl basis and consequﬁntly the directive mentioned"
in the Director-General's letter "would not apply."*? The International Council
of Nurses observed that since under its constitution "it dces not discriminate on
the basis of political affiliation, it would seem inappropriate to 'break off all
relations' with Taiwan on the basis of politics, as Unesco is now requesting.'46

The World Federation of Engineering Organizations, which had earlier indicated
that it was seeking to end its relations with Taiwan members, said that it had
"heard indirectly that learned societies in Taiwan with international connections
now claim only to represent their members in Taiwan, and nc longer claim to be
representative of China." In this changed situation, and without guidance as to
UNESCO's attitude, the organization's Executive Committee now founﬁ it difficult
"to reach a conclusion as to what action, if any, it should take."*T

The International Council of Scientific Unions (ICSU)Y® reported that its
General Assembly had considered the question of "the representation of China in
international, non-governmental scientific organizations." ICSU and its menmbter
unions sought to resolve the problem "without violating their constitutions,
while preserving their scientific integrity and securing the fullest participa-
tion of the world community of scientists in the activities of the ICSU family.''?

In this light, the ICSU General Assembly recommended that:

(i) An appropriate institution in the People's Republic of
China be again invited to become & member of ICSU;

(ii) Efforts to resolve the problem raised in the Unesco
communication do continue within ICSU with all delib-
erate speed; and

(iii) The suggestion be conveyed to the Director-General of
Unesco that no precipitate action be taken by Unesco
which would make the solution of the problem more dif-
ficult than necessary.5°

ki, 1d., at p. b. See text at note 21 supra.
k5. 1d., at p. 6. See note 20 supra.

46. Ibid.

47. 1d., at p. 5. See text at note 29 supra.

—

LB. See notes 2 and 11 supra.

49. 95 EX/18 Add.2, p. 3 (1974). The quotations are from a 1974 ICSU General
Assembly decision concerning the representation of China.

20. Ibid. The ICSU statement noted that at the ICSU General Assembly representatives
both of International Scientific Unions and of national scientific organizations
had stressed "the need to ensure the participation of scientists from
People's Republic of China." Ibid.
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Discussion in the Executive Board

During the discussion of the Director-General's reports in the Executive
Board's Committee on Non-Governmental Organizations in October, 1974, the delegate
of China expressed satisfaction that positive measures had been taken to implement
the Board's 1973 decision. He welcomed the decision of some organizations "to
exclude the elements of Chiang Kai-shek" and hoped that "in the nearest future all
those [organizations] which have not yet excluded the elements of Chiang Kai-shek
will follow [the organizations that had done so] in taking a decisive step in
response to the call issued" in the Board's 1973 decision. He requested the UNESCO
Secretariat "to take further and more effective measures in urging all the [organiza-
tions] which have not severed their relation with Chiang Kai-chek to take positive
actions ag soon as possible in the direction of a full implementation of" the Board
decision.”t

Responding to the Chinese delegate, the United States representative stated
that his government did not favor "the use of Unesco to achieve expulsions of
individuals and private organizations from the non-govermmental organizations that
have relations with Unesco." The United States considered that non-governmental
organizations "are precisely what that term states: they do not speak for govern-
ments or any political groups, nor do they take instructions from them." It was
therefore improper for Unesco "to impose political conditions upon [non-govern-
mental organizations] which maintain relations with Unesco."

No draft resolution having been submitted in the Executive Board's Committee
on Non-Governmental Organizations, the Committee's report is essentially limited
to a statement of the exchange of views between the Chinese and the United States
representatives.5 The exchange was repeated in the Executive Board, which also
had no resolution before it, and merely took note of the report submitted by the
Committee on Non-Governmental Organizations.5h

51; 95 EX/19, para. 13, p. 3 (19T4). The Chinese representative emphasized
that he had said "all" organizations that had "not yet excluded the
elements of Chiang Kai-shek." Id., at para. 16, p. k.

52. Id., at para. 15, pp. 3-4 (emphasis in the original).

53. The Chinese-United States exchange appears verbatim in the Committee's
report. Id., at paras. 13, 15 and 16 (1974).

54, 95 EX/SR.1-23, at SR.1k4, paras. 5.1-5.3 (China), 10.1-10.4 (United States),
and 12 (noting the report), pp. 118-20 (19Th4); Doc. III.C.9.
See 95 EX/Dec. 8.3 (1974).
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In a major statement to the Executive Board, the Chinese representative
noted that "over two-thirds of the non-governmental organizations having re-
lations with Unesco had replied to the Director-General's communication," and
that the majority of organizations that had "maintained contacts with the Chiang
Kai-shek regime had cut off such relations." He hoped that the others "would
keep pace with the tide of current history and sever relations with any contacts
they might have in Taiwan." The Chinese representative regretted, however, that
some organizations, "such as ICSU, still declined to expel such elements," using
pretexts which he considered to be absolutely groundless. He considered that
Such an attitude was "contrary to the Board's decision and was most mistaken.'"95

The United States representative reiterated his government's belief that
"non-governmental organizations enjoying consultative relations with Unesco did
not speak for any governments, groups, cliques or political parties." He said that
such organizations "should be allowed to open their membership to groups or
individuals regardless of where the latter were located," and should not be
penalized for doing so. As to ICSU he considered that its expulsion from UNESCO
"would be tantamount to removing science from Unecso's sphere of activity." In the
United states view, the goal should be to resolve the complex Taiwan problem "with-
out violating the rights of non-governmental organizations" and in the interests
"of securing the fullest possible participation in Unesco's work of all scientists,
scholars, and professional groups."

The Chinese delegate observed that the United States position "could be taken
as meaning that ... organizations which had not expelled members in Taiwan [should]
refrain from doing so, thus repudiating the will of the Chinese peoplﬁ," and
challenging the decision that had been taken by the Executive Board.’

The 1974 General Conference

In a brief repert submitted to ihe. 184k Sessibn, of \the-General Conference
in November 1974, the Direcior-General statod that as of Octuober 16, 1974, a total
of 290 out of the 34k organizations contacted had replied to the circular letters
sent by the Director-General. Of this number, 25k had stated that they had no
branches, sections or individual members in Taiwan, and thirty-six organizations
had reported that they did have such branches, sections or individual members.58
No further data was given in the Director-General's report.

25. 95 EX/SR.1-23, at SR.1h, para. 5.1, p. 118 (197L).
China was supported by the representatives of Pakistan, Chile and Sri Lanka.
See id., at paras. 7-9, pp. 118-119.

56- Ld_t' s-t SH.lh, parﬁ.s- 10-3—10-h, pn 1194
>T. 1I1d., at SR.1khk, para. 11.1, p. 120.
58. 18 c/104, paras. 6-8, pp. 2-3 (1974); Doc. III.C.10.

The report contained no details as to the contents of the responses
received by the Director-General.
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The People's Republic of China submitted a draft resolution that recalled
the 1973 Executive Board decision, and noted "with satisfaction" that some
organizations had "already excluded bodies or elements linked with Chiang Kai-shek
and severed connections with them.">? Using language nearly identical to that
used in the 1973 Executive Board decision, the draft resolution provided as follows:

The General Conference, ...

Noting with close attention that bodies or elements linked with
Chiang Kai-shek and usurping the name of China continue to con-
duct illegal activities within certain international non-
governmental organizations mainteining relations with Unesco,

Urges all international non-governmental organizations which

- maintain relations with Unesco and in which bodies or elements
linked with Chiang Kai-shek still participate, having illegally
usurped the name of China, to take measures to exclude them
immediately and to break off all relations with them;

Invites the Director-General:

(i) to communitcate this resolution to all international non-
governmental organizations maintaining relations with Unesco;

(i1) to request the international non-governmental organizations
concerned to inform him of the action they have taken to
comply with the resolution;

(iii) to submit a report on this subgect to the Executive Board
at its Autumn session in 1975. 0

The Chinese dreft resclution was edopted in the Plenary Meeting of the
General Conference ‘without ‘chiange gnd witlhi 10 deoate. The vote was 57 in favor,
to 2 opposed, with 22 abstentions.®l

59. 18 C/PLEN/DR.6, para. 4 (1974). The draft resolution was introduced in

the Plenary Meeting and evidently was not referred to one of the Conference
Commissions.

60. 18 C/PLEN/DR.6, paras. 5-7 (197k); Doc. III.C.11. The draft resolution
added the words "all" and "still" in the paragraph urging the breaking of

relations with organizations having members in Taiwan. See 93 EX/Dec. 6.9
(1973); Doe. III.C.3.

61. 18 C/VR.4T (prov.), paras. 13.1-13.2, p. 7 (197h). Japan explained that it
had abstained because the paragraph urging the breaking of relations with
organizations having members in Taiwan "seems to go beyond the competence of

Unesco." 1d., at para. 14, p. 7. The General Conference vote does not
appear in the verbatim record.
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- In its main operative paragraph, the General Conference resolution thus
"urges" non-governmental organizations, "in which bodies or elements linked with
Chieng Kai-shek still participate, having illegally usurped the name of China,"
to exclude such "Egdies and elements" immediately, and "to break off all rela-
tions with them.”

The Director-General's Survey, 1975

In January 1975, the Director-General sent a letter "to all international
non-governmental organizations maintaining official relations with Unesco", in-
forming them of the General Conference resolution, and asking those organizations
"having branches, sections or members linked with Chiang Kai-shek to send [him]
as detailed information as possible on the points raised in the resolution."®3
By the September 1975 Executive Board meeting replies had been received from 21 of

the 37 orggﬁizations_which had stated that they had branches, sections or members
in Taiwan.

Seven of the 21 organizations stated that the question of the action to be
taken pursuant to the General Conference resclution was a matter to be determined
by their gogerning bodies, which were scheduled to meet in the latter part of 1975
or in 1976.9% Two other organizations merely declared that they were prepared to
seek means of giving effect to the resolution.®6 There were, therefore, only 12
replies of substance submitted for consideration by the Board.

Five organizations indicated that they had only individual members in Teiwan,
two of these indicating further that "their national members did not represent
either country or government."©67

62. 18 C/Res. 6.51, para. 1 (19Th); Doc. III.C.13.

63, 98 EX/20, para. 3. pel2lleTi). Mheciirkator-Cenerdl's letter went to
organizations having consultative status with UNESCO. Ibid. Cf. note 4 Supra.

6k. 98 EX/21, paras. 5-6, p. 2 (1975). See note 37 supra.

65. 98 EX/20, p. 3 (1975). One such organization was the World Psychiatric
Association; see text at note 27 supra.

66. The two were the International Astronautical Federation and the World
Fellowship of Buddhists. Ibid.

67. The latter two were the World Young Women's Christian Association and the
International Society for Rehabilitation of the Disabled. 98 EX/21, para.
5, p- 2 (1975). The others were the International Federation of Women
Lawyers, id., at para. 6, p. 2; the World Council for the Welfare of the
Blind and the International Water Supply Association, 98 EX/20, p. 3 (1975).
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Two orgenizations indicated that the name of their branch or section in
Taiwan had been changed. International PEN said that the PEN Centre in Taiwan
would be known as the "Taipei Chinese PEN Centre."®8 The International
Montessori Association said that it could not agree to expel "people or
institutions who support the effort to better world conditions of childhood,"
but it had already taken action to "cancel the word 'China' where it appears
as being represented by the Minister of Education of Taipei." 69

Finally, three organizations indicated that they had no authority to
deprive a branch or section of its membership rights in response to a request
by UNESCO,T0 and two organizations appeared to indicate that they would not
carry out the General Conference request.

The International Association of Lions Clubs stated that it believed that
the resclution "is contrary to the principles of Unesco," and that its Board of
Directors had "affirmed its conviction to continue working with all the member
clubs of our Association in whatever country or geographical aree they may be
found."

The International Council of Scientific Unions (ICSU) stated that it was
soliciting the views of its member unions, and that "those who have answered
uniformly agree that we could not take the position of casting out one of our
members as a political precondition to another's applying for membership." I1CSU
stated, however, that it would be proper "for ICSU or a Union to insist that a
national member not pretend to represent scientists in geographical areas over
which it has no effective control," and that ICSU had obtained "a formal statement
from the Academy of Sciences in Taiwan subscribing to this principle.”

Executive Board Review, 1975

The report subm tteld by The Tirector-Cenelal was-leitanili¢d in the
Executive Board's Committee on Non-Governmental Organizations in September, 1975.
During that exemination, the Chinese representative stated that:

[Clertain organizations made pretexts for their stand against the
expulsion of the Chiang clique. They argued, for example, their
sections in Taiwan represent neither a country nor a government,

or 'the members are accepted as individuals, regardless of the

place of their residence ....' All these allegations are

absolutely groundless. Those in Taiwan who have sneaked their

way into these non-governmental organizations, be they individuals
or bodies, are in fact all under the control of the Chiang clique.Tj

68. Id., at p.3.

69, Id., at p.4.

70. The three were the International Council for Scientific Management, and
possibly Caritas Internationalis and the International Confederation of

Free Trade Unions. 1Id., at pp. 2-3.
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The Chinese delegate said that it was obvious that the gquestion was political,

not technical. He said that "Taiwan is an inalienable part of China's territory,"
and that the "Government of the People's Republic of China is the sole legal
representative of the Chinese people." He therefore hoped that the non-govern-
mental organizations in question would not "go against the historical trend,” but
would "make a decisive change of their stand and sever their relations with the
Chiang clique."Tk

At the motion of the Chinese representative, the Committee decided without
teking a vote to transmit to the Executive Board a draft resolution asking the
Director-General to continue to request non-governmental organizations "to inform
him of the action they have taken to comply" with the General Conference resolu-
tion, and to report to the Board at its Autumn session in 1976.75

The Chinese draft resolution was adopted by the Executive Board without
digcussion and without change.

7h. Ibid. There was apparently no response to the Chinese statement by any
member of the Executive Board.

75. 1d., at para. 9, p. 3. Two members stated that, if the draft resolution
had been put to the vote, they would have abstained.
I1d., at para. 10, p. 3
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D. PLO PARTICIPATION IN UNESCO

The question of participation by the Palestine Liberation Organization
(PLO) in the work of UNESCO was raised in the Executive Board in October 1974,
just prior to the opening of the 1974 session of the Ceneral Conference.

Executive Board Proposal, September 1974

A draft resolution introduced in September 1974 by seventeen members of
the Executive Boardl sought to have the Board ask the General Conference to
take the following action:

(1) amend the Rules of Procedure to provide for invitations
to the PLO to send observers to sessions of the General
Conference;

(2) amend the Rules of Procedure to provide that PLO observers
may make oral or written statements in plenary meetings and
in meetings of committees, etc., with the consent of the
presiding officer;

(3) amend the "Regulations for the general classification of
the various categories of meetings convened by Unesco'? to
provide for invitations to the PLO to send observers to all
such meetings;

(4) amend the Genera! Conference resolution on the UNESCO Programme
of Participation3 to enable aid to be granted to the PLO; and

(5) ''request the Director-General to cater for the participation’
of the PLO, "in consultation with the League of Arab States,
in the appropriate fields of the activities of Unesco."4

1. 95 EX/DR.11 Rev. (1974). The 17 sponsors were: Afghanistan, Algeria,
Bulgaria, Czechoslovakia, Egypt, India, Lebanon, Pakistan, People's
Republic of China, People's Republic of the Congo, Saudi Arabia, Senegal,
Sri Lanka, Togo, U.S5.S.R., Yugoslavia and Zaire.

2. The "Regulations for the general classification of the various categories
of meetings convened by Unesco'" are described in Part II, sections B and
D, above.

3. 12 C/Res. 7.21 (1962).

4, 95 EX/DR.11 Rev., para. 9(a) and (c) through (f)(1974).
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The draft resolution would also have the Executive Board decide that the
PLO "shall be invited to send observers to the eighteenth session of the
General Conference, subject to the latter's approval of the proposed
amendment" of the Rules of Procedure.5

The draft resolution was based upon three developments. First, it "re-
called" earlier United Nations General Assembly resolutions that had called
upon states to aid "peoples struggling for liberation, self-determination and
independence against colonial and alien domination," and that had stated that
"the people of Palestine are entitled to equal rights and self-determination.’®
Second, the draft resolution "reaffirmed" the 1972 UNESCO General Conference
resolution concerning "Unesco's contribution to peace and its tasks with re-
spect to the elimination of colonialism and racialism,"7

which had stated in its preamble that the peoples strug-
gling for their liberation should be associated with
Unesco's activities, and which had decided the increase
and intensification of Unesco's activity in providing all
appropriate assistance within its means and competence to
all people struggling against colonialism and racialism.8

Finally, the draft resolution referred to a similar recent action of the
World Health Assembly, which had asked the Director-General of WHO "to take
the necessary steps to invite the representatives of the national liberatiom
movements recognized by the Organization of African Unity or by the League
of Arab States to attend the meetings of WHO in an observer capacity."?

The sponsors of the draft resolution pointed out that the Palestine
Liberation Organization had been recognized by the League of Arab States as
the "sole representative of the Palestinian people,” and that this fact had
been officially communicaed bty thé Leagae-of Avah Stites i» the Director-
Ceneral of UNESCO.l0 - Fhey also noted that the same recognition had been
accorded the PLO by the Fourth Summit Conference of Non-Aligned Countries

(¥

Id., at para. 9.

6. General Assembly Resolutions 2787, para. 3 (XXVI)(1971), 26 GAOR Supp.
29, pp. 82-83 (A/8429)(1971); and 2672(c), para. 1 (XXV) (1970), 25 GAOR
Supp. 28, p. 36 (A/8028)(1970); draft resolution paras. 2 and 3.

7. 17 C/Res. 10.1 (1972), quoted in draft resolution para. 4. See Part
ITI.A above, and Doc. III.A.1ll.

8. 95 EX/DR.11 Rev., para. 4 (1974).

9. Id., at para. 5. The draft resolution also noted at para. 6 that the
1974 Geneva Diplomatic Conference on the Reaffirmation and Development
of International Humanitarian Law Applicable in Armed Conflicts had
decided "to invite the representatives of the liberation movements

recognized by the regional governmental organizations to participate
in its work."

o —

10. See remarks by the delegate of Lebanon, Mr. Abu-Izzeddin, and by the~ |
Director-General, 95 EX/SR.1-23, at SR.1l4, paras. 14.1-14.2 and 3 é9§1-2{'ﬁ\\
pp. 120 and 127 (1974). ~ FURDACAD <\
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held in Algiers in September 1973, and by the Islamic Summit Conference held
in Lahore in February 1974.11 As to the Specialized Agencies of the United
Nations, PLO observers had attended both the 1974 session of the World
Health Assembly and the 1974 General Conference of the Universal Postal
Union.12

Executive Board Action, October 1974

During the discussion of the draft resolution in the Executive Board, on
October 3, 1974, many speakers referred to the necessity of "restoring the
rights of the people of Palestine,” which "was a prerequisite for a just and
lasting peace in the Middle East."13 It was said that UNESCO, whose Consti-
tution called upon it to "further universal respect for justice, for the
rule of law and for human rights and fundamental freedoms," should be "in
the forefront of the battle for justice and peace" in respect of the "rights
of the Palestinian people."l4 The Soviet delegate said that his government
"unswervingly advocated that the Israeli aggressors be made to liberate the
Arab territories ., . . and to restore the legitimate rights of the Palestin-
ian people.” He considered that the "voice of the PLO should ring out at
the eighteenth session of the Ceneral Conference of Unesco, which would
beyond any doubt respond to it."15 The Chinese delegate referred to his
government's consistent support of the "Palestinian people in their struggle
against Israel and Zionist aggression," and said that the "PLO had every
right . . . to send observers" to the 18th General Conference and to UNESCO
meetings.15

The reprcsentative of Israol stated that his government totally rejected
the proposal to inviCe thi P2LO e particirate 41 TJESCO meetings. He re-
ferred to provisions of the Charter of the PLO which in his view showed that
the PLO sought through violence to establish an Arab state in Palestine and
to expel the Jewish people from the area. He also charged that the PLO had
a philosophy of violence that was clearly shown in its use of terrorist
tactics that had horrified the world in the past several years. Furthermore,
he said that the PLO had no basis to pose as the sole representative of the

11. Id., at SR.14, para. 35.2, pp. 128-29. The representative of Pakistan
stated that the PLO "had been accorded exactly the same honours as those
extended to the other delegations' at the Lahore Islamic Summit Confer-
ence. Id., at para. 15.2, p. 121.

12. 1d., at SR.14, para. 35.2, pp. 128-29.

13. Id., at SR.1l4, para. 18.2, p. 122 (Sri Lanka). See also 95 EX/INF.5 (1974).

14, Ibid. See also id., at paras. 16.1-16.3, pp. 121-22 (Algeria).

15. Id., at SR.1l4, para. 24.3, pp. 124-25.

16. Id., at SR.1l4, para. 25.1, p. 125.
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FPalestinian people, and that it would not fulfill the goal of self-determination
for the people of Palestine to accord the PLO recognition as their sole repre-
sentative. Israel therefore opposed any invitation to the PLO, and deplored

the importation into the Executive Board of political debates that properly
belonged elsewhere, which was increasingly leading to the politicization of
UNESC0.17

The delegate of Jamaica, Mr. Wynter, said that the debate reminded him
of earlier discussions of the composition of the Board and the question
"whether Board members represented themselves as individuals, their Governments
and the General Conference or not." In the current debate "Board members were
speaking as individuals," but "political overtones were strong and reflected
their individual Govermment's views." His Govermment "had instructed him to
say that the question at issue was a matter being discussed currently by
the United Nations General Assembly, and that the Board was therefore not
acting in isolation in considering it." He considered that "the question
was mainly of a political nature" and his Govermment "would act in accordance
with the commitments it had entered into during the Fourth Summit Conference
of Non-Aligned Countries,” and support '"the Arab people of Palestine in its
struggle against colonialism, Zionism . . . and for the recovery of their
national rights."

Mr. Wynter observed that "political decision [in UNESCO] must be taken
in line with the Constitution of Unesco and its aim of working for peace
and security," which included "the security of Member States in the region
concerned." One way of promoting peace "was through the advancement of
mutual understanding among peoples,'" which was the way in which the draft
resolution should be interpreted. He said that "although the decision of
recognition may be political, the PLO would not be coming to Unesco for a
political purpose.” -In/:Fis Jdghl, He zld ke woulc support the draft
resolution.18

With minor changes introduced in the course of the debate in the Executive
Board, the seventeen-power draft resolution was adopted by the Board by a
vote of 25 in favor, to 2 against, with 7 abstentions.l9

Following the vote, the United States delegate, who had not participated
in the debate, explained that he had voted against the draft resolution
because it had gone beyond the procedure that had been contemplated under
the agenda item. The United States had ''grave reservations about the
advisability of admitting national liberation movements, or indeed any

17. 1d., at SR.1l4, paras. 33.1-33.6, pp. 127-28., See id., at paras. 35.1-
35.4, pp. 128-29, for the response given by the representative of the
Arab Organization for Education, Science and Culture (ALESCO).

18. Id., at SR.14, paras. 36.1-36.5, pp. 129-30.

19. Id., at SR.14, para. 52, p. 132.
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political group which was not a State, to international conferences, par-
ticularly to conferences devoted to non-political subjects and of which
States were normally members."20 The United States had been prepared,
however, to agree to a formula under which "the appropriate regional
inter-governmental organization' would designate the national liberation
movements, and the designated national liberation movements would be in-
vited to attend international meetings as observers under the sponsorship
of the regional inter-governmental organization. The draft resolution
presented to the Executive Board went beyond this formula, and was there-
for unacceptable to the United States.2l

Under the draft resolution as adopted by the Executive Board, 22 the
Palestine Liberation Organization would be given the right to send ob-
servers to sessions of the General Conference and to all UNESCO meetings.23
The PLO observer status would thus be independent of action by any other
inter-governmental organization, including a regional organization s
as the League of Arab States. €$“9°ﬂ‘%

The 1974 Session of the General Conference

When the General Conference met later the same month, October 1974, 1t
had before it two sets of proposals: first, the action just recommended
by the Executive Board with regard to the Palestine Liberation Organizationm,
discussed above; and, second, a parallel set of proposals relating to
"Africagaliberation movements recognized by the Organization of African
Unity."

The latter nroposals stemmed from the 1972 decision of the General Con-
ference "to associat¢ with 'h: Orgenizeaiorn's activi:iss, including those
of the General Conference, the representatives of African liberation move-
ments recognized by the Organization of African Unity" (0OAU). The 1972
General Conference resolution asked the Executive Board to decide on "the
means necessary to this end," reporting as necessary to the General Confer-
ence at its 18th Session.25

The Executive Board's proposals relating to African liberation movements
recognized by the OAU contemplated the approval by the Executive Board prior
to each session of the General Conference of a list of such movements which

20. Id., at SR.1l4, para. 53, p. 132,

21. Ibid. The United States would thus apparently have accepted a procedure
whereby the PLO obtained observer status under the sponsorship of the
League of Arab States.

22, 95 EX/Dec. 7.8 (1974); Doc. III.D.3.

23. The resolution recommends that the General Conference take the necessary
action to grant the observer status to the PLO. 1Id., at para. 8; see
text at notes 1-4 above.

24. See 18 C/20 (1974); and 18 C/111 (1974):; Doc. III.D.4.

25. 17 C/Res. 10.1, paras. 5-6 (1972). See Part III.A, above, and Doc. III.A.1l.
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would be invited to send observers to that session.26 With regard to other
UNESCO meetings. the Board's proposals would empower the appropriate body,
that is, the General Conference, the Executive Board, or the Director-General,
according to the category of the meeting, to determine which African libera-
tion movements recognized by the OAU would be invited to send observers to

the meeting.27 The proposals would also amend the UNESCO Programme of
Participation "to enable aid to be granted to African liberation movements
recognized by the OAU, using the latter as an intermediary."?28

Both sets of proposals were referred by the General Conference to the
Conference Legal Committee, which decided to examine them simultaneously
and to submit a single report to the Conference.29

During the discussion in the Legal Committee, the delegate of Israel
pointed out that "up to the present time, the General Conference had taken
a decision only on the African liberation movements recognized by the
Organization of African Unity, and not on the Palestine Liberation Organiza-
tion." le said that the proposed amendments would violate the UNESCO Consti-
tution, which in his view appeared to limit observer status to organizations
having co—-operative arrangements with UNESC0.30 The Israeli delegate re-
ferred to Article 1V, paragraph 13, of the UNESCO Constitution, which auth-
orized the General Conference to invite as observers at specified sessions
of the General Conference, ''representatives of international organizations,
such as those referred to in Article XI, paragraph 4." The latter provision
authorizes co-operative arrangements between UNESCO and "non-governmental
international organizations concerned with matters within its competence."3!
Since the PLO had no agreement or consultative status with UNESCO, the
Israelil delegate considered that the General Conference would not be justi-
fied in granting it observer status.32

26. 93 EX/Dec. 6.5, pacd. 2(=i-(L1274)3 Dac. LI D2, WheExecutive Board
decision would also permit the observers to make oral or written state-
ments in plenary meetings and in committees of the General Conference.
1d., at para. 2(c). See the parallel provisions relating to the PLO,
text at note 1 above.

27, 93 EX/Dec. 6.5, supra, at para. 4. See text at note 2 above.

28, Id., at para. 5. See text at note 3 above.

29. Legal Committee, First Report, 18 C/117, para. 3, p. 1 (1974); Doc. III.D.5.

30. 1d., at para. 13, p. 3.

31. UNESCO Comstitution, Art. IV, para. 13, provides that: "The General Con-
ference...may...invite as observers at specified sessions of the General
Conference...representatives of international organizations, such as those
referred to in Article XI, paragraph 4." 4 UNTS 275, 284, Art. XI, para.
4, provides for co-operation arrangements between UNESCO and "non-
governmental international organizations concerned with matters within its
competence.” Id., at p. 292. :

32. 18 C/117 para. 13, p. 3 (1974).
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An amendment offered in the Legal Committee to the proposal submitted
by the Executive Board concerning African liberation movements recognized
by the OAU sought to bring that proposal into line with the corresponding
proposal relating to the Palestine Liberation Organization. The Executive
Board had proposed that, prior to each session of the Ceneral Conference,
the Board shall "decide upon the list of African liberation movements
recognized by the OAU which are to be invited to send observers to that
session” of the General Conference.33 The amendment, submitted by Algeria,
Senegal, Dahomey, Ethiopia and Niger,34 sought to remove the provision for
& decision by the Executive Board. The resolution would thus direct the
Board to "include in the appropriate list the African liberation movements'
recognized by the OAU "which are to be invited to send observers” to the
session of the General Conference, implying that the decision on the list
would lie with the OAU rather than with the Executive Board.35 The amend-
ment was accepted by the Legal Committee and became part of the draft reso-
lution as reported to the General Conference.36

The two sets of proposals, with the change indicated above, were re-
ported to the Plenary Meeting of the General Conference by the Legal Com-
mittee without substantial opposition. There was only one dissenting vote
in the Legal Committee, which was cast in opposition to the proposal to
grant observer status to the Palestine Liberation Organization.37

Action by the General Conference, October 1974

During the debate in the Plenary Meeting of the Ceneral Conference on
October 25, 1974, the Israeli delegate repeated his position that under
the UNESCO Constitution, noa=-govermmental bodies ceculd be invited to send
observers to UNISCL megCinge oaly aton (Ray kac cencludes consultative
agreements with UNESCO,38 ™-cre had been no such agreement with the PLO,
so that, in Israel's view, it was not consistent with the UNESCO Constitu-
tion to invite the PLO to send observers to UNESCO meetings.39

33. 93 EX/Dec. 6.5, para, 2(a) (1974), transmitted to the General Conference
as 18 C/20, Annex IV (1974); Doec. III.D.2.

34, 18 C/LEG/DR.1 (1974).
35. See 18 C/117, para. 8, pp. 2-3 (1974).
36. Ibid. The Legal Committee vote on the amendment was 11 in favor, to
none opposed, with 7 abstentions. The resolution as amended was approved

by the Legal Committee for transmission to the General Conference b
vote of 15 to zero, with 4 abstentions. Ibid.

37. 18 €/117, paras. 8-9 and 17-20, pp. 2-4 (1974).
38, See text at notes 30-32 above.

39, 18 C/VR.15 (prov.), paras. 14.2-14.3, p. 7 (1974); Doc. III.D.6. —~——
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The Israeli delegate pointed out that in the case of the African liber-
ation movements, there had been a specific request made by the General
Assembly, and a decision by the 1972 General Conference.40 Furthermore,
the organization had given extensive and detailed consideration to the
means of associating African liberation movements with the work of UNESCO,
and a decision had been reached only after three meetings of the Executive
Board and two years of preparatory work.4l

In contrast to the procedure that had been followed in the case of the
African liberation movements, in the case of the Palestine Liberation
Organization the Israeli delegate pointed out that there had been no reso-
lution of the Ceneral Assembly that specifically referred the PLO to the
Specialized Agencies, and there had been no mandate from the UNESCO General
Conference. The Israeli delegate said that in the case of the PLO there had
been:

no request or even opportunity for the Director-General

to prepare documentation on the constitution and aims of
the party requesting to be admitted; there is no inquiry
into the categories of activities of the PLO which would
correspond to the activities of Unesco in education, in
science and in culture; there is no report on the kind of
reciprocal benefits which the parties might enjoy by some
form of association. On the contrary, there is, in the
case of the PLO, an unseemly haste and a by-passing of the
regulations and practices of Unesco.42

Referring to the decision that had just been taken by the General Assembly
of the United Nations to grant observer status to the Palestine Liberation
Organization,%3 the Tsraeli delezate ctated that the General Assembly deals
with political questions, :ncinding specdiicedly tae qu:astion of Palestine.

In contrast, he said that UNESCO was being asked to grant "permanent observer
status to a single organization completely unrelated to any specific issue
which 1s the business of this Organization."44

The Israeli delegate then turned to the nature and activities of the
Palestine Liberation Organization, reiterating the views that had been expressed
by Israel in the Executive Board.45 He concluded by saying that the problem
was "highly controversial, highly complex [and] highly dangerous," and that
UNESCO was being "asked to take a partisan, one-sided stand, perhaps not even
within [Unesco's] competence."46

40, See 17 C/Res. 10.1 (1972), and Part III.A above.
41. 18 C/VR.15 (prov.), paras. 14.4-14.6, pp. 7-8 (1974).
42, 1d., at para. 14.8, p. 8.

43. Ceneral Assembly Resolution 3210 (XXIX) (1974), 29 GAOR Supp. 31, p. 3
(A/9631) (1974).

44, 18 C/VR.15 (prov.), para. 14.10, p. 9 (1974).

45. See text at note 17 above.

46. 12 C/VR.15 (prov.), para. 14.18, p. 10 (1974).
-172-




- - e o

The United Nations General Assembly decision referred to by Israel was
taken on October 14, 1974; it invited the PLO to "participate in_the delib-
erations of the General Assembly on the question of Paleatine."s7 The.
October 14 decision was followed by a resolution adopted November 22, 1974
in which the United Nations General Assembly invited the PLO to participat;
as an observer in the work of the General Assembly and in "the sessions
and the work of all international conferences convened under the auspices
of the General Assembly."48 The November 22 resolution also "comsidered"
that the PLO is®ntitled to participate as an observer in the sessions and
the work of all international conferences convened under the auspiées of
other organs of the United Nations."49 The term "organs" refers, for example
to the Economic and Social Council, but not to the Specialized Agencies; ’
the resolution made no mention of participation by the PLO in the work ;f
the Specialized Agencies. Having been adopted on November 22, 1974, however
the General Assembly resolution came after the UNESCO General Confe;ence '
discussion of PLO participation, which took place on October 25, 1974, and
thus did not affect the UNESCO General Conference decision. i f

The draft resolutions with respect to participation by African libera-
tion movements were adopted by the General Conference without a negative vote
and with few abstentions.50 Those relating to the Palestine Liberation
Organization were adopted with 2 negative votes and approximately 20 ab-
stentions.31

Following the vote, the delegate of the United States, who had not par-
ticipated in the debate in the Plenary Meeting, stated that the United
States had voted against the draft resolutiouns relating to observer status
for the Palestine Liberation Organization, but that the United States would
not have opposed a resolution providing for “the admission of liberation
movements recognized by the League of Arab States."52 The United States dele-
gate said that the vote by the Unived States did not reflect a "lack of under-
standing for the very real concerns of the Palestinian people” or "indiffer-
ence to the recognized fact that the Palestinian problem lies at the heart
of the settlement of the middle-eastern conflict." The United States vote
represented:

47. Note 43 ﬁggg;_.

48. Ceneral Assembly Resolution 3237, paras. 1-2 (XxX1X) (1974), 29 GAOR Supp.
31, p. & (A/9631) (1974).

49, 1d., at para. 3.

50. The votes on the three separate draft resolutions relating to the African
liberation movements were: 101 to none, with 7 abstentions; 102 to none,
with 8 abstentions: and 102 to none, with 7 abstentions. 18 C/VR.15
(prov.), paras. 53.3-53.7, p. 21 (1974). The resolutions as adopted are
18 C/Res. 6.32, 17,2 and 18.1; Doc. IIL.D.7.

51. The votes on the three separate draft resolutions relating to the Palestine
Liberation Organization were: 86 to 2, with 17 abstentions; 87 to 2, with
20 abstentions; and 85 to 2, with 22 abstentions. 1d., at paras. 55:3=-55.1,
p. 22. The negative votes were cast by the United States and Israel. The
resolutions as adopted are 18 C/Res. 6.33, 17.3 and 18.2; Doc. IIL.D.7.

52. Id., at para. 56.1, p. 22. See note 21 above.
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[United States] opposition to injecting into the Rules of
Procedure a highly political element. These Rules of Pro-
cedure, like any set of rules of procedure, provide for the
orderly conduct of business and are addressed to strictly
procedural problems that arise in the normal course of
events., They are, therefore, general, non-political and

impersonal in character and do not take account of political
issues,33

The United States delegate repeated his government's reservations as to the
advisability of admitting national liberation movements to international
conferences devoted to non-political subjects, but affirmed again his gov-
ernment's willingness to accept the "use of a formula under which the ap-
propriate regional, intergovermmental organization may designate such
groups to attend international meetings under its sponsorship.” Had such

a formula been adopted here, he said, the United States would not have
opposed the resolution.54

53. Id., at para. 56.2, pp. 22-23,

54. 1d., at para. 56.3, p. 23. See, for example, the World Health Assembly
decision referred to inm the text at note 9 above.
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