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IT - Pluralité (Diversité) et égalité

L’égalité devant la loi et la société (la

norme masculine) - mise entre parenthéses

ou déni de la différence entre les sexes?

La différence en tant que défi a
l’égalité (mise en question de la norme)
- 1l’accent unilatéral sur les droits
spécifiques des femmes en tant que

ressort de la différence.

La pluralité du féminin et son
enchevétrement avec toutes les questions

de civilisation.

Fundacao Cuidar o Futuro

54



)

d .\ Eﬂ{d;;jfgtu

ro
\
|

N ))

/
NN
| |
y —



whw (adev. . juak / =
i = le pofe faccant
W“ﬂmﬁ ua_-,c./-urw./‘ga/m Wy et )< car

a/s [.Lo')’)/’ ﬁyro&e\w /'u;[udc.Ww/s.




;('Wwo&%‘w b pobtine 5y
MM W e rule e’ ca waldin. ﬁ,
Af&;,a,a:/cw i hobe. et lo. Istrcaa o

do Grswoelles %‘CAWVJ @m/owu-/évszﬂq &,
P s eb ) e foa Lewn norribre A’ matet
_om ?,um/)aw Lo strha Grro of de e nent

?@zﬁa o "co-/.»fu 22 /b'm(:/t G /Lumu.u
.(?. f&xr’b'&'ércfaxm pZ] hacval : uam twondo



-?)-* kaf.bj- fw:'wf‘-éu-mfu% 2 _ﬂ;_/*i
2, - db\bu"'r‘llL\/d JZ_ vau_m + W,ﬁm (LWQAP

3) = hﬂi‘-w}»ﬂe Madort it
- ,'Laauf}.uu\. é’) ek,
- v ﬁwﬂbmwfh_,(ﬂ»fl(%
B mitwln(‘luﬂ.dt—ﬁeb’yw;pi :L«E,[u,/‘uqﬁ
« dack d'z I'wU'D{U‘i/'ﬂ} U bib

= WJ,J/; § Abwc trw fuof' ?u,«,u_ﬂ—h‘iﬂ—%?
dev, nathar Ko rmhih*,hwf _‘-,.,z_c,[;‘ua

oo §) G, 1wah, will e e 4“.3,3-9@@)1‘» ho.»caffuafav!?«sw}a’ﬂz

JJ Hee Crwifd} Jmﬁu sh andd bo wreve r?.luawéw
on nehwaad &Iﬂ (;:// f-wcfww/

- pLLLLRS ?lo (GIMI/
- avwedaity 4 @awchsns

agatClidpreoPuturo
WMQ;'I; / P\Ld\.h_?/lLy / e Amﬁy%ﬂ

P s frudipen
= Jrblon f delay

> hapye «c-ékaﬁw Covan— Lo/
- wnaf. /‘Lt-rﬁﬁe/)m Wee A/
by i a b bhewe am) wak. b wrvg
- rlay, i fudilienk g B Gt

Conn . 5 ofahrie
I‘ ' }t‘—‘\«vn"'. ’

-~ R




f

Theorfroraf of Com . Lond /v Gad G] H Shie,

fu&u/)m/é/{rn 02 /éwha‘/ia,, J M&
/WV&'M é‘m Jn /7;@.6 fee

"/4'4'(_,% /b /M/we
- S:}uuc/;l‘m
= /{Mdc%

L?’ law P i m/c,cﬁd] Comw . la )

- Labswa lawy
- M7 Lawo
e, ot

. in‘w\au? (52, G‘W\W\{GMJ VL itti}- Laad
FUNGBEE0 4 detcdriylisnds foue 4 byreh)
 amermach f sbpchvy § girchve

wjitch @ b 2) b adueve steidv. vnhee
M&f:‘ C:\:} Qj< ) Qcioﬂwe Jﬁun.l.&/ ﬁnk;kaf/-—) 152 &MA:J

- [leah



) / wh o (. Shates
"(“’WV 0 poinb o 7

2)

Fundacao Cuidar o Futuro



TABLE 1

NATIONAL PROCEDURES LIMITING THE ACHIEVEMENT OF JUSTICE FOR
INDIVIDUALS

* The inadequacy of institutional assistance to and representation of individual litigants

* The need to pay extensive costs to commence and complete litigation successfully

* The lack of trained and motivated lawyers and other representatives

* The inadequacy of remedies provided, both to compensate the individual fully in financial

terms, and to ensure that the individual victim secures the benefit discriminatorily denied
her.

* The inadequate knowledge of EC law principles by representatives and judges leading to
victims not securing redress to which they are entitled

» The difficulty of proof of discrimination

* The difficulty, specifically, of lack of adequate information being made available to an
actual or potential plaintiff

* Unacceptable delays in the operation of the judicial process leading effectively to denial of
individual justice.

TABLE 2

NATIONAL PROCEDURES LIMITING THE ACHIEVEMENT OF GROUP JUSTICE

* Lack of involvement By wnionsin/addresding leqlality issues!effectively in either the
collective bargaining or in the litigation areas.

* The absence of mechanisms for tackling institutional discrimination directly

* Settlements which do not adequately ensure that discrimination against others than the
plaintff is adequately dealt with

* Remedies and sanctions which are addressed only to the individual plaintiff and not
generalised to any class affected

* The absence of adequate aggregate information on employers' pay or work force
composition by gender making proof of discriminatotry practices, and indirect
discrimination extremely difficult

* Concentration where litigation does take place on the individual victim rather than the
institutional problem

* Lack of public bodies with a specific equality mandate to adopt a strategic approach to
enforcement rather than an ad hoc reactive approach

* Understaffed, ill-equipped, badly resourced, or poorly led strategic enforcement bodies.

* Inadequate opportunities to challenge discriminatory collective agreements.
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TABLE 3

NATIONAL “GOOD PRACTICE" DEVELOPMENTS:/INDIVIDUAL JUSTICE

* Providing effective assistance from equality agencies, unions and public interest groups.
The expenience of the Netherlands, Ireland and the United Kingdom was frequently cited.

* More effective pecuniary remedies which at least attempt to compensate for the actual loss
that the person discriminated against has suffered, such as in the Netherlands.

* Non-pecuniary remedies which, even more appropriately, attempt to place the victim
where he or she would have been but for the unlawful discrimination. The recent Greek
case is a good example of this.

* Interim relief where the court prevents an action taking place pending a decision on
whether there was discrimination, such as the recent Greek legislation which permits
interim measures where otherwise the plaintiff would suffer grave and irreperable damage.

* A duty on the employer to give reasons explaining a decision to an individual who alleges
discrimination, such as applies to a limited extent in the UK and Denmark (in the new
legislation).

* Investigatory procedures which lessen the burden to the individual of establishing the
evidence independently, such as the employment advisors in Italy or the lon ger established
equality officers in Ireland, the investigatory proceedure in France, the Dutch Equal
Treatment Commission.

* Greater specialization by judges in equality cases leading to more expertise and greater
familiarity with domestic and European equality law, such as to some extent in Britain, and
to some extent formally in the Netherlands in social security cases.

* Formalised training of'judgediicquality'law.

TABLE 4

NATIONAL "GOOD PRACTICE" DEVELOPMENTS: GROUP JUSTICE

* Locus standi to institutional plaintifs, without the need for an individual victim, such as
the standing accorded to the public interest groups in the Netherlands, and the standing
given to the Employment Equality Agency in Ireland, and the more limited standing given
to the EOCs in Northern Ireland and Great Britain.

* Remedies which apply beyond the individual victim and attempt to address structural and
institutional problems which affect a class

* Contract compliance policies which either deprive a discriminator of access to government
contracts, such as in Italy, or act as an incentive to employers to adopt positive action
policies, such as apply in some of the German Linder.

* Establishment of public bodies to pursue a more strategic approach to enforcement.

* A duty on employers regularly to produce and disseminate aggregate information relating
to pay structure and work force composition, such as applies in Italy and France.
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TABLE 5

PRINCIPLES IN COMMUNITY EQUALITY LAW AGAINST WHICH NATIONAL
PROCEDURAL AND REMEDIAL PROVISIONS ARE ASSESSED.

* The requirement of effectiveness, in the sense that national provisions must not render
excessively difficult or practically impossible the enforcement of Community equality law

* The need for comparability and non-discrimination, in the sense that procedures and
remedies adopted in relation to the enforcement of Community law must not be less
favourable to enforcement than provisions adopted in other equivalent areas of national
law.

* The need for national provisions to have the effect of dissuasiveness and deterrence, in
the sense that national provisions must have the effect of encouraging others to adhere to
Community law;

* The requirement of proportionality, in the sense that the procedures for enforcement and
remedies must reflect the seriousness of the infringement.
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TABLE 6

A POSSIBLE TEN POINT COMMISSION STRATEGY

1. The Commission should develop a strategy towards tackling the issues of national
procedures and remedies.

2. A multiplicity of approaches seems not only safest, but also most appropriate, given the
variety of problems which need to be tackled.

3. A multifaceted programme of action should be planned and carried out to last for the
period of the Third Action Programme and then be evaluated.

4. There is a clearly identified need for significantly increased training and provision of
information to lawyers and judges. The Network may be able to play a role in assisting
with this.

5. The use of studies commissioned from experts should be considered in a limited number
of areas. There are several areas in which further study of possible mechanisms needs to be
carried out. A study on the potential of contract compliance mechanisms should be the first
priority.

6. The Commission should keep under review the possibility of preparing a draft directive
which would ideally include the most important elements from the tables of "good
practices".

7. Pending a more auspicious context, in which further Directives in the equality area are a
feasible political possibility, progress should be made through various soft law "hybrid"
methods.

8. The CommisBion should-gorsider the adppiion of aRécomihendation and Code of
Practice on proceduits'and tesficdies for' thie inipiemeniation'of ‘Articie 119 and the equality
directives, building on the existing case law of the Court of Justice.

9. Such a Code should cover such questions as:

* access 1o justice, based on Johnson and Verholen;

* time limits, based on Emmott;

* burden of proof, based on Danfoss;

* indirect discrimination, based on Bilka Kaufhaus, etc., and

» remedies, based on von Colson, Harz, Dekker and Nimz.

« collective bargaining, based on Commission v. Denmark; Commission v.
Germany

» right to information, based, as AG Tesauro argued cogently, based on the
provisions of the Directives, supplemented by Heylens and Danfoss.

10. There is an important role which infringement proceedings could and should have as
part of a Commission strategy. Infringements should be considered, for example,

* where there is little or no domestic litigation generally, or on particularly important
issues; where the law has been clarified by the ECJ, but countries other than the one
directly affected have been slow in responding to the judgment;

* where there ae matters unsuitable to individual litigation, such as where group
justice issues predominate; where there have been severe criticisms of the adequacy
of national legislation by domestic judges;



* where national courts have given consistently incorrect decisions, or refused to
refer cases to the ECJ.

Whatever, the criteria should be, the Commission should develop a proactive strategy of
infringement proceedings.
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